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NOMINATION OF JUDGE CLARENCE THOMAS TO
BE ASSQOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

FRIDAY, SEPTEMBER 20, 1951

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at :07 am., in room 325,
Senate Caucus Room, Russell Senate Office Building, Hon. Strom
Thurmond, presiding.

Present: genators Biden, Kennedy, Metzenbaum, Heflin, Simon,
Thurmond, Simpson, Specter, and Brown.

Senator THURMOND. The committee will come to order. Senator
Biden has requested I go ahead and open the hearing and proceed.

We are very pleased to have you all with us, and we are sorry we
didn’t get to you last night. You may go ahead now and make your
it:teml;mt. e have Mr. Palmer and%\ds. Alvarez. We are glad to

ve them.

PANEL CONSISTING OF JOHN E. PALMER, PRESIDENT AND CEO,
EDP ENTERPRISES, INC., ON BEHALF OF THE HEARTLAND COA-
LITION FOR THE CONFIRMATION OF JUDGE CLARENCE
THOMAS, AND J.C. ALVAREZ, VICE PRESIDENT, RIVER NORTH
DISTRIBUTING

Mr. Paimer. Thank you. Good morning to the distinguished
chairman, Senator Thurmond, and to all of the esteemed members
of this U.S. Senate Judiciary Committee.

My name is John E. Palmer. I was born in Kansas and reared in
Missouri, truly the heartland of our great Nation. I am the presi-
dent and CEO of EDP Enterprises, Inc., a full food service manage-
ment company which specializes in feeding military troops. We cur-
rently feed our courageous men and women at Fort Leonard Wood,
ID&IO, and Fort Riley, home of the Big Red One in the great State of

ansas.

I have traveled to our Nation’s Capital this day to represent and
raise the collective voice of a group named the Heartland Coalition
for the confirmation of Judge Clarence Thomas. This group is com-
prised of men and women, blacks and Hispanics, Kansans and Mis-
sourians, liberals and conservatives, business men and women,
elected officials, and, of particular note, prominent Democrats and
prominent Republicans.

The common thread which bonded this diverse group of inde-
pendent minds was a willingness to step forward and beldly call at-
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tention to the fact that there does exist a consensus within the mi-
nority community of our country which supports the confirmation
of Judge Thomas to the Supreme Court of the United States,

We firmly believe that we embody the true essence of main-
stream America defined. The coalition formed to demonstrate the
bipartisan, culturally diverse support which this nomination has
throughout America. We are reflective of the 54 percent who sup-
ported Judge Thomas’ confirmation prior to even the beginning of
these hearings, as illustrated in a USA Today newspaper poll. We
are representative of the 63 percent who currently back the confir-
mation of Judge Thomas, as pointed out in an ABC News poll.

We find Jugge Thomas to be a man of integrity, of compassion,
of principle, of strong moral fiber, of ability, and a man who is
fiercely independent.

Although some views of Judge Thomas may differ from those
held by Justice Thurgood Marshall, he, like Justice Marshall, has
overcome hardships, discrimination, and deprivation to prepare
himself for the challenge of our country’s highest court.

It is important that you know the Heartland Coalition is not a
professional lobbying group. There is ne organizational structure.
There are no officers. There exists no committees. Not one single,
solitary dollar of the millions of dollars which have changed hands
fueling campaigns both for and against the confirmation found its
way into the Heartland Coalition.

You aee, this coalition evolved as a result of a conversation be-
tween two people about the onslaught of unyielding and uncompro-
mising denunciations of Judge Thomas by national civil rights and
legislative organizations. The participants in this conversation
strongly disagreed; neither believed these positions to be represent-
ative of a consensus of the working class minority America.

While the motives of these groups were never at issue nor ques-
tioned, ¢one participant in this conversation, Linda Hunter, of Jef-
ferson City, MO, the State capital, said, “Let’s call some of our
friends, both Republican and particularly Democrats, known, re-
spected leaders throughout the heartland, and see how they feel.”

Phone calls were made; schedules were coordinated; consensus on
a press release was reached; a date and time was decided; a press
cb?)nference was held; and, thusly, the Heartland Coalition was

Tn.

The U.S. Supreme Court needs not a man who knows all. We be-
lieve that our highest court needs the diversity of youth, vitality,
and promise of growth; representation of leadership of the future;
one who has dedicated his life to the attainment of a colorblind so-
ciety; one who has demonstrated the courage to travel the road less
traveled by.

Senator THURMOND. 1 will have to call your attention to the fact
that your time is up. You have 5 minutes today. We have lots of
witnesses. Can you finish up in just a little bit?

Mr. PaLMER. Just a real quick second here, Senator. Thank you,

One whose very life is characterized by an insatiable appetite for
knowledge, punctuated by a willingness to work, tempered by an
openness to listen and learn as no man or woman has come to the
Court yet fully formed; one who has dared to awaken, arouse, and
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stir the soul and conscience of minority America by boldly stating
that it is broken and in desperate need of repair.

We, from the heart of America, respectfully urge you, the U.S.
Senators, elected Members of the most prestigious, distinguished,
and powerful body in the world, to vote to confirm Judge Clarence
Thomas to the U.S. Supreme Court.

Mr. Chairman, I thank you.

{The prepared statement of Mr. Palmer follows:]
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Senator THURMOND. Thank you very much.

Ms. Alvarez, we will be glad to hear from you. This yellow light
means you just have about a minute left. The red light means your
time is up. And we have to be strict today because we have a0
many witnesses.

Ms. ALvarEz. I understand.

Senator THURMOND. Thank you very much. Your whole state-
ment can go in the record, though, whatever you have.

You may proceed.

STATEMENT OF J.C. ALVAREZ

Ms. Arvarez. Let me tell you about the first time I met Clarence
Thomas. It was 13 years ago in some cramped offices in an annex
building that no longer exists today. I had been with Senator Dan-
forth a few months, undoubtedly out of place in an industry that
employed very few minorities. If there were a half a dozen of us on
the Senate side at that time, that was too many.

Almost daily I heard comments about the fact that I had been
hired only because of my minority background. It never occurred to
me to flaunt my bachelor’s degree from Princeton and my master’s
degree from Columbia in defense of my presence on the Hill. Af-
firmative action was like a cloud that kept people from looking di-
rectly at my abilities, and I bore it like a scarlet letter of shame.

1 was young, 23 years old, and thought perhaps that they were
right. 1 was almost apologetic that I wasn’t a white Anglo-Saxon
Protestant male or that my daddy had not made some enormous
financial contribution to some campaign. And then one day a big
black guy with a booming voice comes into the office as the newest
addition to Danforth's staff. '

Although everyone in the office knew he had worked with Jack
before and that he had degrees from Holy Cross and Yale, one cyni-
cal staffer decided to challenge him directly by saying, “Let’s face
it. The only reason you are here is because you went to Yale, and
the only reason you got into Yale was not because of your ability,
but because of affirmative action.”

Clarence turned to him, took a deep breath that filled ocut his
broad shoulders, looked at him straight on and said, “You know, I
may have been lucky enough to get in, but I was smart enough to
get out.”

From that day forward, my life was changed. I would never be
ashamed again to be a minority, to be a Hispanic. I had nothing to
apologize for, I realized. Most importantly, Clarence that day gave
me a confidence that I had never felt before, 1 realized that affirm-
ative action was perhaps just a minority’s version of the same nep-
otism that had gotten that staffer his job.

OK, perhaps I had been fortunate enough to have had doors
opened for me, but I alone had been smart enough, capable enough
to walk through those doors.

It has bsen 13 years, and to say that I know Clarence well is
probably an understatement. Although politically and professional-
ly Clarence has grown and developed over the years, the basic
character of the man has never changed in all the time that I have
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known him. And this is critical to consider when reviewing his ap-
pointment to the Supreme Court.

Clarence is a brutally honest man, an independent thinker who
is careful and deliberate in making decisions. He is not egotistical
enough or presumptuous enocugh to think that he alone knows ev-
erything. Far from it.

When making decisions, I can recall seeing Clarence surround
himself with all types of people, from the book-smart people to the
people with experience about those specific issues. He always
wanted to be sure not just to get the fact, but to get some real-life
perspective so that he could make the right decision.

Take, for instance, when Clarence was appointed to head the
EEQC. He asked me to join his staff to address the issues of two
particular protected classes who had long been neglected by the
EEQC: The Hispanics and the handicapped. He pulled out all the
stops. There was no limit to the communication or the meetings
that he would hold to learn about the issues that were important
to these groups.

I can recall at the time how bitter many Hispanic leaders were
because they had been ignored or shut out by the EEOC under the
previous administration. And they obviously expected no more
from Clarence and the Republicans. I arranged meetings between
Clarence and these Hispanic leaders, almost expecting to hand out
flak jackets at each meeting because they came in loaded for bear,
as we gay in the Midwest; and they had a good reason to feel that
way.

But in every instance I can recall, the Hispanic leadership was
shocked and amazed at the reaction and the response of the chair-
man. He was genuinely sincere in his concern for their cause. He
solicited their views and their experiences, shared his perspective,
and ultimately responded to the recommendations to address the
issues. In every instance, they walked into his office as his enemy
and left as his ally.

I must admit that listening to the criticism levied against Clar-
ence last week about his lack of commitment to the Hispanic com-
munity sort of shocked me, and I prepared this statement, which I
ask be submitted as part of the record.

Senator THURMOND. Your entire statement will be admitted in
the record. Mr. Palmer, yours too.

Mr. PaLmer. Thank you, Senator.

[The prepared statement of Ms. Alvarez follows:]
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TESTIMONY OF J.C. ALVAREZ
BEFORE THE SENATE IN SUFPORT OF THE
NOMINATION OF CLARENCE THOMAS TO U.5. SUPREME COURT

Let me tell you akout the first time I met Clarence Thomas. It
waz 13 year ago in some cramped offices in an annex building that
no lenger exists today. I had been with Semator Danforth a few
months, undoubtedly out of place in an industry that employed
very few minorities (if there were a half dozen of us on the
Senate side at the time, that was too many). Almost daily I
heard comments that I had been hired only because of my minority
background. It never cccurred to me to flaunt my bachelors
degree from Princeton or my masters degree from Columbia in
defense of ny presence on the Hill. BAffirmative action was a
cloud that Xept people from looking directly at my akilities and
I bore it like a scarlet letter of shame. I was young, 23 years
old and thought perhaps they were right. I was almost apeologetic
that I wasn't a white anglo-saxon protestant wale or that my
daddy had not made an encrmous financial contribution to some
campaign.

Then one day this big black guy with a booming voice comes inte
tha office as the newest addition to Danforth's staff. Although
everycne knew he had worked with Jack before and he had degrees
from Holy Cross and Yale, one cynical staffer decided to directly
challenged him by saying: "Let's face it, the only reason yoi're
here is because you went to Yale, and the only reason you got
inte Yale is not because of your ability, but hecauss of
affirmative action." Clarence turned to him, tock a deep breath
that filled out his broad shoulders and locked at him straight on
and said: "You know, I may have been lucky enough to get in...but
I was smart encugh to get ocut."

From that day forward my life was changed. First, I would never
be ashamed teo be a minority, te be a Hispanic again. I had

nothing +to apelogize for. Second, and mnore iwportantly,
Clarence's answer gave me a confidence that I had never felt
before. I realized then that affirmative action was just a

nincrity's version of nepotism that had gotten that c¢ynical
staffer his job. Perhaps I had been fortunate encugh to have had
the door open for me, but I alone had been smart encugh, capable
enough to walk threough that door.

PO BOX 91870 » Elk Grove Village, JIJmDi&'_EDDDQ—iS?O * {312) 4B9-BEER
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I realized that it was time for me to start to think and analyze
what I truly felt about my life, my philosophies, and my future.
I would not let affirmative action either be a crutch or hang
like a dark cloud over my head because I was going to have to
rely en my own individua) abilities to succeed. HNeedless to say,
in cage it ls net cbvious, I have succeeded and I am very proud
of it. After only 2 years with Anhewser-pusch Companies in 5t.
Lowis, I was made the first Hispanic female beer distributor in
the country with ownership of my own 100 employee busziness in
Chicage. Without even realizing it, Clarence set down the first
cornerstone to my Success,

It*s heen i3 years, and to say that I know Clarence well is
prabably an understatement. Although politically and
professionally cClarence has grown and developed over the years,
the basic character of the man has never changed in all the time
I have known hin -- apd this is critical to consider when
reviewing his appointment to the Supreme Court. Clarence is a
bretally honest man, an independent thinker whoe is careful and
deliberate in making decisions, He is not egotiatical encugh or
presumptucus encugh to think he alone knows everything. Far from
it.

When making decisichs, I can recall seelnyg Clarence surround
himeself with all types of people, from the booksmart pacple, to
the pecple with experience about specific issues, He always
wanted to be sure not just to get the facts, but to get some
"real 1life® perspectives sc that he could wake the right
decisions.

Take for instance when Clarence was appointed to head the EEOC.
He asked me to join hisz staff teo address the issues of 2
protected classes who had leng been neglected by the EEOC:
Hispanics and the handicapped. He pulled out all the stops.
There was no limit to the communication or the meetings he would
hold to learn about the issues that were Iimportant to these
groups.

I can recall how bitter many Hispanic leaders were at the time
becausze they had been ignored and shut out by the EEOC under the
Democrats and Eleanor Holmes Horton, and they obviously ewpactad
no more frem Clarence and the Republicans. I arranged nmeetings
between Clarence and these Hispanic leaders, almost axpecting to
hand out flak vests at each meetings because these people came in
"loaded for bear™, as we say in the Midwest, and they had good
reason to feel that way.
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But in evary instance I can recall, the Hispanic leadership was
shocked and amazed at thes reaction and response of the Chairman.
He was gepuinely sincere in his concern for their cause. He
golicited their views and experiences, shared his perspectives
and ultimately responded to thelr recommendations to address the
issues. In every instance, they walked into his office asz his
eneny and left his office as him ally.

I must admit that listening to the criticism levelled against
Clarence last week about his Jlack of commitpent and
responsiveness to the Hispanic community surprised me. It
prompted me €o prepare a statement which I submitted last week
and I would like to ask that it be entered here as part of the
record. It specifies in detail the level of activity with the
Rispanic community durimgy my time with the Chairman.

Anyone who knows Clarence, knows that he does not make a half-
assed effort toward a goal. The geal is committad to 500 percent
or not at all. The handicapped issue is another example. If I
may take time to show you. Clarence wanted to truly demonstrate
his commitment to this community and their concerns. As his
liaison, I had to learn how to use sign language to be able to
communicate with the deaf smployees we had working at EEOC -- not
communicate in wmy language, but in theirs. That is the level of
connitment Clarence demonstrated in his psrformance at EEOC and
that was what he demanded of his staff.

I teld you before about the first time I met Clarence -- let ae
tell you about the last time I saw him. It happened tc be his
last week at EEOC -~ coincidental that I happened to be there
during hiz first week at BEGC and I was in D.¢. wvigiting during
his last week there.

What a surprise to find out that the EEQOC was no longer housed in
the dungecn, the ghatto that we had bean in during Clarencae's
first years with the Commission, Clarence proudly took me on a
tour of his “dream come true® -- things we had talked about
trying to achieve during those first few weeks in 1932,

Gone were the beat-up, bargaln priced computerz that had been
obsolete when they were purchased by the previous administration.
Charges taken ip the field ware now directly aentered on-line inte
the system and within seconds could be retrieved in Washington
D.C.

The furniture was top of the line. The building was modern and
breathtaking, the people were well-dvessed. The atmosphere wasx
profesaional —- pride, enthusiasm, and productivity effused from
every corner. Honestly, it was hard to distinguish this "federal
government agency" from the infamous "private sector™ I had now
become a part of. ’
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As wa say at Anheuser-Busch/Budweiser, Clarsnce didn't ®hope it
happened” -- he "made it happened™. At that moment, no one could
have been prouder of Clarence than perhaps his granddaddy — or
ma. I know what he wanted to achieve. I know the dreans he had
dreamed, And I knew at that smoment the future inpact of the
legacy he had left at EFEDC. He had laft the EEOC with pride,
commitment and perforwance ~- the 3 keys to any successful
business.

I have known Clarence Thomas as the Chairman, boss, and co-
worker. I have known Clarence Thomas as a friend, confidant, and
advisor. I have spent time with Clarence "the politician™ as
well as Clarence "the single parent." I have sat with him at the
head tahle making speseches and I have sat next to him at the
movies watching “Bambi*. I have seen him laugh and cry, win and
lose, be angry and ba happy, tight and acguiesce, struggle,
deliberate and take a stand.

But more than that, I understand Clarence. We " share much in
common, having hoth come from impoverished minority backgrounds,
he Black, I Hispanies, yet beth "“pull up from your bootatrap",
stronyg, driven, determined, and Ivy League educated. I know and
I understand what it has taken to make and mold the character of
this man. I can smpathize with Clarence because I have lived the
Hizpanic female version of his 1ife.

I have heard msany comments over the past few weeks about his
abjlities -- whather he is the best and tha brightest, whether
he is the hest man for the job. I am not a lawyer, so I cannckt
comment about his legal expertise. But I don't think anyone can
question his abllity te learn the facts about anything that is™in
the law books or presented before the Supreme Court. You can't
daeny it. ¢Clarence is a smart man.

But more importantly, Clarence 1s a wise man. He has a wisdom
that comes from having experienced life. Trust me, I know ——
Clarence ism a summa cum laude graduata of the "School of Hard
Knocks"™. We need that kind of perspactive on the Supreme Court,

Remenmber this -- it is not only what is in Clarence's brain that
gualifies him as the bast and the brightest. It 1z what iz in
hiz heart and his soul -- the things that he has learned from
life that wmake hin the best man for the job.
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Among Clarence's friends his nickname was: ™ a real Amerjcan®.
His whole life iz an example of what anyona with the dreams and
detarmination can achieve in America. But no matter how far he
has gotten, Clarence has not forgotten from where he came, He is
a fair man, a compassionate man, and a man who is willing to
listen, to argue, to learn, to think through an issues in the most
Intimate detail to insure the right decision iz made.

I say it's time to put Clarence Thomas ==- the "real American"--
on the Supreme Court.

Thank you.

J.C. Alvarez
Owner - River North Distributing
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Senator THURMOND. Now, Mr. Palmer, is your testimony based
on personal acquaintance or on reading his writings and his repu-
tation or hearing him speak, or on what basis? )

Mr. PaumEeR. My testimony is based on accounts in the vari-
ous——

Senator THURMOND. Speak a little louder. I can’t hear you.

Mr. PaLMER. My testimony is based on accounts read from vari-
ous newspapers, magazine articles, and accounts that I have seen
on different television programs,

Senator THUrRMOND. In other words, on his reputation, as you
gained it from those sources.

Mr. PALMER. That is correct.

Senator THURMOND. Ms. Alvarez, I believe you worked with Mr.
Thomas, Judge Thomas. Is that correct?

Ms. ALvarez. | am sorry. Say that again?

taSénator THURMOND. You were with him on Senator Danforth’s
staff.

Ms. ALvargz. Yes, sir.

Senator THURMOND. You were with him at the Department of
Education, and you were with him at the EEOC. In other words,
you have worked with him in all those different S;aces.

Ms. Arvarez. I did not work with him at the Department of Edu-
cation. I was on Secretary Ted Bell's staff at that time.

Senator THURMOND. I see.

Ms. ALvaRez. And he was Asgistant Secretary for Civil Rights.

Senator THURMOND. Sc you know him personally.

Ms. ALvarez. Yes, sir,

Senator THUrMOND. You know him well.

Ms. ALvargz, Yes, sir.

Senator THURMOND. And you endorse him.

Ms. ALvaREz. Absolutely.

Senator THurmoNnD. I want to ask both of you two questions.
Knowing him as you do, through reputation or personally, is it
your opinion that he has the integrity, the professional qualifica-
tions, and the judicial temperament to make a good U.S. Supreme
Court Justice?

Mr. PaLMEr. Yes.

Mz. ALvarEez. Yes, sir. Clarence is a smart man, but Clarence is a
wise man from the experience of his life. And that is what qualifies
hirri; not just within his brain, but what is in his heart and his
soul.

Senator THURMOND. Now, do you know of any reason why Clar-
ence Thomas should not be confirmed by this committee and the
Senate to be a U.S. Supreme Court Justice?

Mr. PaLMer. No, Senator. I know of absolutely, resolutely no
reason.

Ms. ALVAREZ. As long as | have known Clarence and as long as I
will continue to know him, absolutely not.

u S%nator THUurMOND. Do you heartily endorse him for this posi-
ion?

Mr. PALMER. A resounding yes.

Ms. ALvarez. Absolutely.

Senator THURMOND. The distinguished Senator from Pennsylva-
nia, Senator Specter.
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Senator SPECTER. Thank you, Mr. Chairman. And it is nice to see
you as chairman again, Mr, Chairman.

Ms. Alvarez, you tell a very poignant story about a person who
confronted Judge Thomas about being affirmative action on getting
into Yale but smart enm;ﬁh to get out of Yale. The hearings, 1
think, could have provided a much better forum to discuss the
E:Elic policy concerns on affirmative action, and Judge Thomas

written extensively about opposing affirmative action because
he believes that it degrades the beneficiary from the minority and
that it is unfair to the person who is displaced, and he writes about
creating racial tension.

There is a very poignant story in an article by Juan Williams in
the Atlantic Monthly on Judge Thomas where he talks about
Judge Thomas' swearing-in after he was reconfirmed to EEQC,
when he was sworn in by Attorney General Meese and by Assist-
ant Attorney General Bradford Reynolds and by Senator Thur-
mond. And at that time, after the swearing-in, Bradford Reynolds
went over to Clarence Thomas and said, “You are a great product
of affirmative action.” And Thomas' face fell, and all of the staff
noted how unhappy he was to be characterized as just a product of
affirmative action.

But the other side of the issue which concerns me and the one
that I discussed at some length with Judge Thomas was the bene-
fits of affirmative action that he received—as he characterized it,
Eﬁferenoe on getting into the Yale Law School. And I then asked

im the question about the policy considerations on giving a prefer-
ence to hypothetically a 10-grade dropout African-American who
was looking for a job.

We had considerable discussion about the Building Trades
Union, local 28 in New York City, which had more than two dec-
ades of ious discrimination. And it was clear from the history
of those hiring practices that not only were people discriminated
against in the past, but you knew very well that future applicants
would be discriminated against as well, because that had been
going on for so long it just was certain to be the case. And why not
establish a flexible goal and timetable, which Judge Thomas had
favored earlier in his career in 1983 speeches, so that you would
deal specifically with projected discrimination.

Now, what is your view on that, Ms. Alvarez? Why not apply af-
firmative action to that 10-grade dropout in the context where you
know that African-Americans are going te be discriminated
against?

Ms. ArLvarez. Do you want my personal views on it?

Senator SPECTER. Sure.

Ms. ALvAREZ. Affirmative action has, I guess, opened a lot of
doors, and I certainly have been one person that has benefited
from it as well. But as I gaid in my statement, it has also been
something that has kept people from looking directly at my abili-
ties. People always make the presumption that I'am only there not
because I am competent, but because of affirmative action.

Senator SPECTER. But how can somecne look at the ability of the
person if the person doesn’t get a job?

Ms. ALvarez. And that is right. I do believe that it has helped
open the doors. But all it does is open the doors, and there are—-—



17

Senator SpecTER. But that is all affirmative action is sﬂt;%maposed_ to
do, is to open the doors. So if Judge Thomas gets the tive
action preference at Yale Law, why shouldn’t the 10-grade dropout
get it in employment context?

Ma. ALvarez, Everyone ought to be given a fair and equal oppor-
tunity, and in the perfect world that would be the case. The world
isn’t perfect. My personal views about affirmative action, I believe
there is room for it. I believe there is a place for it, I think that
with some modifications, though, because I think that sometimes
setting goals and timetables hasn't always been effective.

The general premise of affirmative action I believe in; how it is
carried out isn't always—I am not always in agreement with.

Senator SpecTer. Well, I am not going to prolong the discussion
at this point because we have 50 many witnesses. But you brought
up the situation with Judge Thomas and how he felt personally af-
fronted by being stigmatized as being a beneficiary of affirmative
action. And I can understand that, and I wish we had talked more
in the hearings about the downside of affirmative action. But also I
wish we had talked more in the hearings about the context where
Judge Thomas disagreed. Because as Judge Thomas would extend
protection to the specific African-American who was discriminated
against, he would not extend affirmative action to the African-
American who is virtually certain te be discriminated against in
the future in the context of the hiring practices of local 28,

I was district attorney of Philadelphia for 8 years and saw em-
ployment as a key factor giving African-Americans and minorities,
women, a chance to move up. And that is a source of enormous
problems. Without a job, there is the problem of turning to crime.
Without a job, there is the problem of turning to drugs. Without a
job, there is no opportunity to move ahead in the world.

What s0 many people don’t understand is that when you talk
about affirmative action, you are not talking just about the 10-
grade dropout and his benefit. You are talking about a peaceful so-
ciety and progressive society that benefita everybody. Those views
haven’t been brought across. All affirmative action is debated in
terms of is reverse discrimination and displacing some white
person who is better qualified. But the societal benlc;%t has much to
nrpc&r:g;nd ({;he a;lﬁ'irmat.ive emci;iori1 in that gfggteb:;t that I have ar-

¢ and perhaps narrowing the range ebate.

Well, thank you very muc:.l%mnk you, Mr. Chairman.

The CHAIRMAN. Thank you. You have made that point repeated-
ly, Senator, and I want to associate myself with your remarks. It is
funny. We wouldn't need affirmative action were there not preju-
dice out there. Isn’t that strange? And isn’t it strange how people
are affronted after having been the recipients of affirmative action
because they were the recipients of affirmative action? But if they
weren't the recipients of affirmative action, they wouldn’t have
had the job in which they got affronted. I find that fascinating.

I find it interesting to be offended that someone would say that
you got to Yale Law School because of affirmative action when, in
fact, you would have never gotten to Yale Law School had there
not been affirmative action—not you. I mean “you” in an editorial
BEnse.
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It is a dilemma. I understand. I have some sense of both sides of
the dilemma, but as you said, in a perfect world we wouldn’t need
affirmative action, at least not in the context it is used now.

Thank you both very, very much, particularly since you were the
croassover panel. You were here, the record should show, until after
10 o’clock last night, and you were here at 9 o’clock this morning.
So that goes not only to your interest as public-spirited citizens, but
also your physical constitution, to spend so much time with us all.
Thank you very, very much.

Mr. PauMER. Mr. Chairman, thank you for the opportunity to
return, particularly after the benefit of a good night’s sleep.

The CaAIRMAN. Thank you very much.

Now, we will move to what was scheduled to be our first panel:
Dr. Benjamin J. Hooks, the executive director of the NAACP; the
Reverend Dr. Amos Brown, the National Baptist Convention,
U.S.A., Inc.; and Rev. Archie Le Mone, Progressive National Bap-
tist Convention.

Gentlemen, welcome,

Mr. Hooks. Good morning, Senator.

The CHAIRMAN. Good morning, Mr. Hooks, Reverend Brown, Rev-
erend Le Mone. Are you Reverend Le Mone? We have got to move
your nameplate down. Sit over there to make it easier, if that is
OK. Or if you would rather sit there, it doesn’t matter where you
git, actually. They just had your nametag there.

Why don’t we begin, gentlemen, in the order in which you were
called. We will begin with you, Mr. Hooks. It iz a pleasure to have
you back here before this committee.

PANEL CONSISTING OF BENJAMIN L. HOOKS, EXECUTIVE DIREC-
TOR, NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF
COLORED PEOPLE; REV. DR. AMOS C. BROWN, THE NATIONAL
BAPTIST CONVENTION, US.A., INC.; AND REV. ARCHIE LE
MONE, THE PROGRESSIVE NATIONAL BAPTIST CONVENTION

Mr. Hooks. Thank you, Senator. Mr. Chairman and members of
the committee, I am testifying on behalf of the National Associa-
tion for the Advancement of Colored People, the Nation’s oldest
and largest civil rights organization. We oppose the confirmation of
Judge Thomas to the Supreme Court. My name is Benjamin Hooks,
and I am the executive director and chief executive officer of the
NAACP.

In a purely narrow sense, the immediate business before the
committee ig the nomination of Judge Clarence Thomas to be an
Associate Justice of the Supreme Court. But in the broader sweep
of our domestic history, there i at hand here a unique, tranacend-
ent moment which will significantly define America in our time,
what America is, what America can be, what America shall be.

Twenty-five years age when Justice Marshall became a member
of the Sl:.lpreme Court, our hearts were thrilled and our spirits
came alive with renewed hope. We believed then and to this day
that out of the bloody trench of collective struggle a fellow child of
bondage would help light our future with the glow of progress and
to fan the flame of human freedom.
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African-Americans for 20 generations have cried vainly for the
simple, decent entitlements of the most elemental civil rights, only
to be denied. Yet more than any people in this Nation, we fervent-
ly believed in the promise that all of us are created equal. Thirty-
five years ago, Justice Marshall stood before that Court and pre-
vailed with them, and they, after 150 years, yielded. We thought
the long nightmare was over, and yet there were still problems.

We do not speak here of ancient folklore but of a period of time
entirely within the lifetime of Judge Thomas, whose nomination to
the Supreme Court we must firmly resist. We did not come to this
opposition lightly or recently. We opposed Judge Thomas’ renomi-
nation to the Equal Employment Opportunity Commission, and
when he became very hostile to our aspirations, we asked for his
resignation. We did not oppose or support him for the appellate
court but hoped that he would serve sufficiently long in that posi-
tion that we might further evaluate his record. But we put it on
record then that if he were a nominee for the Supreme Court we
would reexamine his record very closely.

We all know affirmative action is a strong, unwavering national

licy of inclusion in the vital pursuit of everyday necessities—a

ome, an education, a job, a promotion. In other words, all that af-
firmative action requires is a fair break. It is not a quota system
nor, in its highest application, a preference system. It guards
sharply against a quota system, and we believe that these are the
fundamental guarantees of the American Constitution. And yet
Judge Thomas has consistently expressed his steadfast opposition.

Now, if the committee pleases, I would like to summarize very
briefly our major points of opposition.

First, Judge Thomas in his statements and actions as a Govern-
ment official has rejected class-based relief as a major element of
the solution to both past and present racial discrimination. He has
overlg emphasized individual relief. We support individual relief,
but this is not enough. Does every black have to apply to the police
department and be turned down? Does everyone have to be a Rosa
Parks and sit on the streetcar and be arrested? Do we have to have
a million James Merediths or Arthur Luciuses applying to the Uni-
vefisiti‘:’y of Alabama or Ole Miss? Or should we have class action
relief?

This was a carefully crafted NAACP legal strategy, effectively
promulgated by Thurgood Marshall, and we have trouble with the
concept that we must get rid of it.

Second, we have trouble with the effects test that he has tried to
talk against in the Voting Rights Act because we know that—we
believe that without that, the Voting Rights Act was dead.

Third, he has opposed many of the court cases that labored to
bring about school desegregation.

Fourth, in 1985, when Executive Order No. 11246 was under
attack by Attorney (General Meese, Judge Thomas allied himself
with Attorney General Meese.,

Finally, Judge Thomas’ record as a public official at the Depart-
ment of Education and as Chairman of the Equal Employment Op-
portunity Commission demonstrate a disrespect for the enforce-
ment of the law. Yes, we appreciate his rise from poverty, but that
rise can be exemplified by miliions of black Americans. And we be-
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lieve that based on the record, we must and we do oppose his con-
firmation as a Supreme Court Justice.
[The prepared statement of Mr. Hooks follows:]
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Mr. Chairman and Members of the Committes:

I appreciate the opportunity to present the views of the National Association for
the Advancement of Colored People (NAACP) in oppesition to the nomination of Judge
Clarence Thomas to become an Associate Justice of the Supreme Court of the United
States, 1 am Benjamin L. Hooks, Executive Director of the NAACP.

The National Association for the Advancement of Colored People is the oldest
and largest civil rights organization in the nation.! The NAACP has over 500,000
members with gver 2100 branches in the 50 states, the District of Columbia and abroad.
The NAACP is singularly committed to the empowerment and protection of African
Americans under the Constitation through principles of equal justice under law for all

persons in the United States.

Introduction

The NAACP's decision to oppose the confirmation of Judge Thomas for the
Supreme Cowrt has been especially difficult for ns because of our belief - shared among
many African Americans -- in the particular importance of having African Americans on
the Supreme Court. As Executive Director of the NAACE, [ am aware that our decision

' The NAACP was organized oo Febrwary 12, 1905, on the 100th anniversary of President Lincoln'
birth, in resposse 1o an epidemic of race riots which swept the country in the sarly 2ih ceoiwry.

2
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to oppose Judge Thomas has sparked a firestorm of controversy, Some rather harsh
questions have come both from our predictable detractors, as well as some who are
usually our allies.

Somre individuals have tried to equate the NAACP's opposition to the
confirmation of Judge Themas with rejection of his avowed "self-help” pbilosoplry.
Others have claimed that the NAACP is trying to suppress the views of an African
American who disagrees with us, and have asserted that we are betraying the concept of
“racial solidarity”. Finally, some have argued that we are ignoring the importance of
adding the unique perspective of an African American born in poverty to an otherwise
all-white, privileged court.

Aftar all, the NAACP has always endorsed self-halp initiatives that foster
individual achievement among African Americans. But the NAACP cannot support a
nominee to the Court who disparages a meaningful role of government in shaping
programs that address pervasive discrimination and thus make individual achievement
more possible.

The NAACP certainly supports free speech, and we recognize its importance to
the fundamental interests of all Americans. We alsp recognize that there has always
been, and should be, a diversity of views among African Americans.

However, we also kmow that rulings of the Supreme Court have been central to
the sopcial, political and economic advancement of African Americans. Therefore, the
NAACTF has long held the view that race alone cannot be the deciding factor governing

our actions on Court appoinhiments.
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We are concerned that all of the sound and fury has drowned out discussion of
the real basis for our opposition to Judge Thomas - his public record. The NAACF
believed, and we still believe, thai the only way 1o determine whether to support a
Supreme Court nominee is to evaluate his or her record of competence and fairness
before they are confirmed.

It was this belief which led the NAACP's Board of Directors to examine the
public record of Judge Thomas with care and deliberation. Our review included
consideration of a thorough report prepared by our staff with input from scholars of law
and history.> Additionally, we requested and received direct information from the
nominee and his supporters, upon which we could assess his views on several issues of
CONCeIm 10 us.

We also reviewed the history of the NAACP, recognizing that from its incepuion,
the NAACP has been an organization willing 1o speak truth to the powerful on behalf of
Aftican Americans. After carefully considering Judge Thomas' record and our own
history of struggle, the NAACP Board concluded that Judge Thomas rot only opposes
legal principles that have enabied African Americans 10 advance, however slowly, toward
true equality; he also helped subvent effons to transiate these principles into reality.

Moreover, we have concluded that in many ways, Judge Thomas' opposition o
positions of imporiance to us has been more pronounced and strident than that of
previous Supreme Court nominecs whom the NAACP also opposed.

2 See Appendix I, “A Report on the Nowination of Judge Cl Thomas a5 Associate Justice of the
United States Supreme Court”, National Association for the Ady of Colored People, August 15,
1991,
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We recognize that many in the African American community Jmow little about
Judge Thomas' views on important questions of constitutional law. And unfortunately,
the limitations inherent in the confirmation process have meant that Judge Thomas’
record has received only limited atiention, Those in the African American community
wha know Linde of his record often respond to Judge Thomas' nomination with an
understandable measure of racial pride that obscures other considerations. We believe
that recently announced polls showing support for Judge Thomas among African
Americans reveal very little about the level of awareness among African Americans
about the nominee's stated views and his record.

Not surptisingly, Judge Thomas bas preferred to focus during his testimony before
this Committee on his admirable, personal trinmph over poverty. However, it is
important 10 note that not even the most ardeut supporters of Judge Thomas have
nmmpcedmdéfemmnposiﬁonmmemisafhism. They appear to support
him in spite of his record, not because of it. Instead, they have reminded us, time and
time again, about the barsh circumnstances of his childhood and the sirength of his
character forged from the difficulties of his early life.

The NAACP also takes pride in the personal accompiishmenis of Judge Thomas.
As an organization, one of whose primary purposes is the collective advancement of
African Americans, the NAACP is well aware of the present day to day difficulties faced
by our people. The agenda of the NAACP includes litigation, advocacy, and social
programs which go to the heart of some of the most pressing problems facing African
Americans today.
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As an African American growing up in a rigidly segregated society, [ have felt the
sting of overt and blatant prejudice and segregation. Countless scores of African
Americans have lived through the debilitating ciroumstances of poverty and
discrimination, and yet excelled through faith, determination, hard work and help from
others.

We are a nobie people; we have a proud heritage. We have been loyal to our
beloved nation; we bave chopped cotton, cropped the tobacco, dug the ditches, plowed
the fieids, carved highways through mountain ranges, built railroads through swamps.
Yet, we bave been told again and again that we must wait for equal justice under the
law. Our determination has been borne from our respect for our heritage and faith in
our struggle. Many have chosen not to abandon the struggie or to become preoccupied
with personal achievement aver collective group advancement,

Despite Judge Thomas' compelling personal story, the interests of African
Americans would not be well served, if after his confirmation to the Court, e
dismantled tbe consensus elements of our nation's civil rights policy. The prospect of
this occurrence is heightened by evidence drawn from the record Judge Thomas has

amassed over the past decade.

Imporiance of the Supreme Courj
Perhaps it would be nseful to frame the discussion of Judge Thomas' confirmation

and the NAACP's decision to oppose him in a slightly broader historieal context. The
history of the NAACF's efforts to advance the interests of African Americans makes us
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particularly sensitive to the increasingly important role in American life played by the
Supreme Court.

As the final arbiters of the American constitutional system, the Justices of the
Supreme Court collectively exercise an influence on the destiny of America unequalled
by any other branch of government. When the NAACP was still in its infancy, two
important legal victories for the organization bad much to do with shaping the
Association’s institutional view on the imponance of the Supreme Court. In 1915, the
Supreme Court uled Oklahoma's “grandfather clause” unconstitutionai® and two years
later, the Court invalidated a Louisville ordinance requiring residential segregation.*
These victories propelled the NAACP on an aggressive campaign to use the courts and
political advocacy to change the dire circumstances of African Americans.

It is oot surprising, therefore, that the NAACP has a long historical record of
carcfully scrutinizing the social and political views of Supreme Court nominees, as well
a3 their judicial philosoghies, in determining whetber they should be subsequently
confirmed by the Senate.®

As early as 1912, for example, the NAACP oppased the nomination of Judge
Hook 1o the United States Supreme Court because of his views on race issues and other

Y Guigg v. US, 238 US. M7 (1915). Under the "grandfather dause”, which was a part of a 1910
amtodment to the Oklaboma sste constitution, a person could become & registered woter if he had served in
the armies of the U5, or the Confederacy, or was a deseendast of such & person, or had the right 10 voss
before 1867, This method of disqualifying black votcrs was 30 ffoctive that other soutberw states merted
ibe clawge in their constintions s well,

* Bachango v, Waley, 245 US. 60 (1917),

¥ The NAACF also opposed the Sug Court comfirmation of Justice Souter, Judge Bork, Justice
Scalia, and Chief Justice Rehnquist.

56-272 0 - 92 - 2
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matters, Based on the NAACP's vigorous opposition, President Tafr withdrew Judge
Hook's nontinaxion.

In April 1930, when President Herbert Hoover nominated Judge John J. Parker to
a vacancy on the Supreme Conrt, Walter White, acting secretary of the NAACP, ordered
a prompt investigation of Judge Parker's record* The inquiry revealed that while
running for gevernor of North Carolina in 1920, Judge Parker had spproved of hiteracy
and poll taxes for voters and had also approved of the “grandfather dause” which the
Suprems Court had declared unconstinnional in 1915. The NAACP launched a
successful national campaign to block Judge Parker's confirmation, which was rejected by
the Senate by a vote of 39-41,

Twenty-five years later, after the Supreme Coury’s landmark decision in Brown v.
Board of Education,” Judge Parker led the judicial resistance to integration in Briggs v,
Ellions in which he wrote:

It is important that we point cut exactly what the Supreme Court has decided and

what it bas not decided...[A)ll that & state may not deny 10 any person on account

of race the right 1o artend any school that it meintains.. Nothing in the

Constitution. or in the decisions of the Supreme Court takes away from the people

the freedom to choose the schoals they attend. The Convtitution, in other words,

does not require integration. It mevely forbids discrimination. ft does not forbid such

segregation @ occurs as the result of voluntary action. It merely forbids the use of
govermmenial power (o enforce segrepation [emphasis added).

¥ Richaed Kluger, Simpk Justice. (New York: Rasdom House, 1975), pp, 141-142.
7 Brown v, Bowrd of Edweatioo of Topeka, 347 US. 483 (1954); 349 U.S. 204 (1955).
®  132F. Supp. 716, 71T (DM.C. 1955).
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The Briggs dictum was intended to offer aid and comfort 1o segregationists and to
those who wanted to undermine the mandate of Brown.

Fortunately, in subsequent decisions such as Swagnn v. Charlote-Mecklenberg Bd,
of Ed.? the Supreme Court went beyond Briggs through holdings which suggested that
federal courts could (in limited circumstances) use busing to desegregate formerly de
jure segregated school districts. Nonetheless, one must ask whetber there would have
been the Browg decision if Judge Parker had been elevated to the Supreme Count?

Judge Thomas has criticized the Supreme Court's decision in Brown on the
grounds that it was based on "dubious social science™ and on an inaceurate premise that
separate facilities are inherently unequal,'® The issue in Browp was not whether
attending schools with whites would make black children smamer. The issue was
whether racially segregated schools would ever receive the resources and benefits nesded
to make them equal to the competitive opportunities given to whites. Judge Thomas'
rejection of equal protection jurisprudence in Brown is particularly distarbing,

Moreover, Judge Thomas seems to have embraced completely the Briggs dictum
and the words of Judge Parker. Judge Thomas has denounced, for example, the entire
line of school desegregation decisions implementing Brown as "disastrous.™ Judge
T somas regards Green v, School Board of New Kent County,” one of the pivotal

! AR US. 1, Q971
" See, Thomas, “The Highar Law Backgrousd of the Privilege or § iy Clause of the

Fourteeath Amendment, 12 Harvard Law Journal - Public Policy 63, p.68 (1989).

Thomas, Civil Rights Az 3 Priecipk Versus Civil Rights 33 an Intevest, in D. Boaz, ed., Assessipg
the Reagan Yeaes, 391, 393 (1588).

2301 11§, 430 (1968).
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Supreme Court decision implemanting the Brown decision, as an unwarranted extension,
objecting that in Green “we discovered that Brown not only ended segregation but
required school integration. ™

Ironically, this seemingly obscure remark in effect enclorses what was the single
most effective tactic of soutbern segregationists determined o avoid compliance with
Broum — the use of so-called "freedom of chojce® plans, which were a subterfuge used to
perpetuate the maintenance of segregated schools.

There i no question that if Jadge Thomas' race wers not a positive factor in
consideration of his appointment to the Court, the NAACP might have opposed him on
this basis alope. The NAACP belicves that it was correct in opposing Judge Parker in
1930 and we also believe that our apposition to Judge Thomas today is correct.

Justice Marshall's Replacement
When Thurgood Marshall was nominated to become an Associate Justice of the
Supreme Court, he enjoyed the overwheiming support of African Americans. By no
means was race the only factor that generated African American's pride in Thurgood
Marshall. The NAACP' national publication, The Crisis, set forth the visws of many in
"The nomination of Thurgood Marshall to become an Associate Justice of the
United States Supreme Court represents an historic breakthrough of transcendent

significance. It is not merely that Mr. Marshail is the first Negro to be selectad to
serve at the sumutit of the nation's judicial structure. [t is also that he achieved

I awt
10
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pational eminence as the No. 1 civil rights lawyer of our times - the Special

Counsel of the National Association for the Advancement of Colored People and

the Director-Counsel of the NAACP Legal Defense and Educational Fund. As

such he was in constant battle against entrenched tradition and archaic laws,
emerging as victor in 23 of 25 encounters before the Supreme Court..""

Justice Marshall's retirement from the Court would have significance for the
nation ng matter when it occurred. His departure at this time in our nation's history,
however, is especially wroubling to many African Americans because it couid accelerate
the conservative shift in Supreme Court doctrine on ¢ivil rights, habeas corpus, and
individual liberties which has been evident now for the past rwo terms of the Court.

Last term, Chief Justice Wiltliam Rehnquist announced the Court's intention to
review existing precedents, particularly those decided by close margins over vigorous
dissents™, When Justice Marshall warned in a dissenting opinion that the Supreme
Court's new majority had launched a “far-reaching assault upon ihe Court's
precedents,” it was not only a parting reflection on the term that bad just ended, but
also a dire prediction about the Court's future.

Areas of Additional Inquiry
The NAACP believes that a thorongh examination of the actual record of Judge

Thomas would reveal o the public that Clarence Thomas fails to demonstrate a respect

*  *Associate Justice Thurgood Marshall, The Crisis, Vol. 74, Nos, July 1967, p282,

5 See Pavne v Teonesge. 59 UUS.LW. 4814, 4819 (1991). Chief Justios Relknquist's
wmmcmmmmwmﬂmﬂmmwuammmm
wnlarty in comstituticnal cases where * gh legisluive action is p ally imp "
p4819.

® E‘
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for or commitment to the enforcement of federal laws protecting civil rights and
individual liberties. Moregver, in a substantial mumber of speeches, writings and
imerviews, Judge Thomas has revealed an hestility to constitutional principles affecting
civil rights protections, including the use of meaningful remedies for both past and
present discrimination such as "goals and tmetables”,

Unfortunately, Judge Thomas' confirmation hearings have proven to be a missed
opportunity to examine his beliefs on issues of fundamentai imporiance to the nation.
Altheugh Judge Thomas bas demonstrated intelligence and stamina, the American
people no Little more about his judicial philasophy today than we did prior to the start of
thess hearings.

Judge Thomas' nomination has captured the attention of the nation for reasons
that go beyond his biography or even his color. He built his career within the Reagan
Administration as a social eritic who took forceful positions on some of the most divisive
issues in the nation - including affirmative action, After a decade of speaking out
fearlessly and receiving much criticism from within the African American community,
Judge Thomas seems to be running from his carlier views. In his moment of destiny,
Judge Thomas has presented himself to this Committee as "a man who dida't really
mean i1 on many of his most ardently presented beliefs.

We concur with the view of Legal Times columnist Terence Moran, who suggests
that Judge Thomas' hearings might have offered a rare opportunity to debate the issnes
he so passionately articulated.” From the perspective of the NAACP, there are

¥ Moran, *Lost In The Hearings”, The Mew Yook Times, September 15, 1991, p.E17.
12
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important and honorable reasons for championing these policies, which we believe
appeal to many Americans.

Notwithstanding the conclusion of Judge Thomas' testimony before this
Committee, at least two areas which have been discussed exiensively by Judge Thomas
over the past decade have been only superficially addressed during these confirmation
hearings. These issues are too important both to the individual victims of discrimination
and to the country as a whole for the Committee to lsave unaddressed; they demand
further review. We would urge this Committee 10 consider the following:

The Case for Affirmative Action
As a general matter, affirmative action is the conscious use of race, sex or
national origin in a active attempt 10 overcome the effects of both past and present
discrimination. Puring his decade of public life, Judge Thomas has been particularly
critical of most forms of affinpative action:
"I continue to believe that distributing opportunities on the basis of race or
gender, whoever the beneficiaries, turns the law against employment
discrimination on its head. Class preferences are an affront to the rights and
dignity of individuals — both those individuals who are directly disadvantaged by
them, and those who are their supposed beneficiaries.”®
The goal of affirmative action is not to establish 2 permanent quota system, but

rather to break the eycle of discrimination and 1o achieve equality which is real and not

* Thomas, *Affirmative Action Gools and Timetables: Too Tough? Not Tough Esought,” § Yale
Law & Policy Review 402, 403 n3 (1967).

13
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illusory. As Justice Blackmun bas stated, "Tn order to get beyond racism, we must first
take racism into 2ccount™

The particular affirmative action measures utilized will vary in different situations,
In the school desegregation context, affirmative action may mean taking the race of
students and teachers into account in making school assignments. [n a broader
educational context, it may mean taking race into account in admissions policies, in order
ta recognize the potential of disadvantaged candidates who do not possess the tradidonal
credentials. In the voting rights area, affirmative action sometimes means taking
affirmative steps to register eligible African American voters and to assure that electoral
systems and policies do not have a discriminatory effect on their ability o elect
representatives of their choice.™®

In the school and employment contexts, affirmative action does not mean
admitting or hiring unqualified or [ess meritorious candidates. However, it may mean
changing over time our narrow definitions of qualifications, Rather than abandonment
of merit selection, affimnative action recognizes that we have rarely achieved that ideal.
“[Muostitutions of higher learning...have given conceded preferences to those possessed of
athletic skills, to the children of alumni, to the affluent and to those who have
connections with celebrities, the famous and the powerful**!

™ Regenty of the Universily of Califorsia v, Bakke, 438 U.S. 265, 407 (1978).

T Simement of Julins LeVoane Chambers, Director-Counsel, NAACP Legal Defense and Edpcationsl
Puad, Inc. Regarding the Statm and Future of Affinmative Action Before the Subcommittee on Civi) and
Consitutional Rights and Suhcommirtes on Emph Opportunitics; Jaly 11, 1985.

N Bakke, 438 US. at 404.
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In addition to invidious discrimination based on race or other faciors, our
employment systern bas always relied upon such non-merit-related criteria as nepotism
and cronyism. Reliance on facially-neutral devices such as test scores and paper
credentials also may perpetuate the effects of past discrimination withont contributing to
selection of a qualified workiorce. Affirmative action moves the nation closer to a true
merit system, by shifting the focus to the job-related qualifications and potential of the
individual candidates, whatever their race.

The concept of affirmative action first appeared in the program mandating that
government contractors not discriminate in their ¢employment practices. Executive Order
10925, issued by President Kennedy in 1961,2 required most federal contractors not to
dkuimimhthei:mploymempracﬁoesonmeyouadsofnce,oolor,aged,or
national origin, and further required such contractors to "take affirmative action to
ensure that applicants are employed, and that employees are treated during employment,
without regard to their race, creed, color or national origin.”

The mandate of nondiserimination and affirmative action by government
contractors was retained when President Johnson strengthened the program in Executive
Order 11246, issued in 19652 But the concept was not defined untl 1970, when, under
President Richard Nixon, a conservative Republican, the Office of Contract Compliance
in the Department of Labor issued the following definition:

Z 26 Fod Reg, 1977, (March 6, 1961},
B 30 Fod Reg 12319 (Scpiember 24, 1955).
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"An sffirmative action program is a set of specific and result-oriented
to which 3 contractor commits itself to apply every good faith effort. The

objeeuveofthmpmoedumplnsmcheﬁomgequalemplo)mentoppoﬂunity.
Procedures without effort to make them work are meaningless; and effort,

undirected by specific and meaningful procedures, is inadequate...”™

As now implemented, the Executive Order program requires most non-
costroctiof comragors of the federal government to analyze their work forces in light
of the availability of qualified minorities and women in the available labor pool, and w
devise a plan, including goals and timetables, to correct their under-utilization.

As you know, both the courts™ and the Congress™ have répeatedly approved of
the use of affirmative action measures, including the use of goals and timetables, for the
purpose of remedying the effects of past discrimination and segregation.

Attempt to Gyt Executive Order 31246

In August 1985, the Reagan Administration promuigated a deaft of a new
Executive Order that would have gutied the loog-standing principle that the tens of
thousands of employers who are awarded contracis by tbe federal government must take
positive steps to include qualified minorities and women in their work forces. The
propased new Order would have prohibited the government from seeking to have

*  “Order No. 4" 35 Fed Rog, 2596, 2587 (Feb, 5, 1970); 41 CFR Part 60230 {1970).

B Usiied Seotworkars of America ¥, Weber, 443 U.S. 193 (1979); Local 28, Sheet Motal Workers v,
ERQC, 478 US. 421 (1986); United Starey v, Paradize, 480 U'S. 149 (1987).

¥ [n 1972, for cxampie, while Congress was considerh dments to Title VII of the Civil Rights
Mdl%&.mﬂtmmﬂmManmwwmwmmcmdM-ﬂ
timetables under the Exxculive Order. S¢s 115 Cong. Roc. 2276 (1972).
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contractors adopt affirmative action plans that include oumerical goals and timetables,
The Administration's effort was spearbeaded by Attorney General Edwin Meese.

The effect of the new Executive Order would have been disastrous for African
Americans, who even today, face unacceptably high levels of employment
discrimination.™ The DOL's monitoring of government contractors ¢ach year under
E.Q. 11246 has been the federal government's main weapon in combatting job

The Attorney General and his supporters tried to frame the debate over
modifications to the Executive Order as a referendum on quotas. They claimed that the
Executive Order mandates quotas despite DOL regulations which clearly state that E.O.
11246 is ot a quota program. Moreover, they sought to ignore important research,
generated within the Adminisiration itself, on Lbe substantial benefits of the Executive
Order program.®

Fortunately, a successful campaign was waged within the Adminisiration led by
Secretary of Labor William Brock, among others; and by an unusual coalition of civil
rights organizations, business and labor mobilized to block the changes. Over 240

members of Congress, including Republican leaders such as Senator Robert Dole (KS)

e ¥ S, "The Statc of Black America 191" preparcd by the National Urban League, "The Glass Ceiling,
Study conducied within the Deg MWMWNMWM
Discrimination oo Hiring." & stwdy by the Urban Instinte.

®  Qffice of Federal Contract Compli dards Adming
Department of Labor, A&mﬁmmxmm mmmmmm
Erogrum on Empiovment Opportusitics of Minoritcs anmd Womeg (1963).
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and House Minority Leader Robert Michel (IL) seot letters to President Reagan urging
him to back awey from & new palicy.

In the course of the effort to save the Executive Order, 2 consensus emerged, at
least with respect to the benefits of E.O.11246. For cxample, the National Association of
Manufactures stated in its support for the Executive Order:

"...affirmative action has becan, and Is, an effective way of ensuring equsl

opportunity for all persons in the workplace. Minoritics and women, once

systematically excluded fmm many professions and companies, are now
systematically included.”™

Judgs Thomas oo Exgcurive Order 11246

Judge Thomas has been especially critical of most affirmative action initiatives.
This has been well documented in his speeches and writings, including his criticism of
Executive Order 11246, Last week before this Committee, Judge Thomas suggested that
this criticism reflected onily his interest in political theory. However, there is much
evidgnce to suggest that Judge Thomas' role in the effort to gut the Executive Order was
mors proactive than that of a mere political theorist.

Judge Thomas was a member of the Reagan Administration's transition team
reviewing the work of the Equal Emplayment Opportunity Commission. The leader of
the transition tcam was Jay Parker. Here are the findings of the “working docament”
prepared by the team:

g Williaa 5. McEwea, Disector of Equal Opportunity Affairs for M Coepany, wexifying ca
behadf of the Mati of Manutacts before the Sub ittes on Employment Opportanities
of the House Commirtes on Edwetion wnd Labor, and the Subcomanities on Civil and Coastinations] Rights
of the House Commities on the Judiciay, July 10, 1945, p.1-4,
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"The program of "affirmative action™ has been used by the EEQC and other
government agencies to "implement* the Civil Rights Act of 1964. That act does
not contain the phrase "affirmative action,” nor does any other piece of legislation.
It originat&l‘ instead, in Executive Order 11246, signed by President Lyndon
Johnton in 1965. The order’s original non-diseriminatory intent was changed into
4 weapon 1o, in effect, endorse discriminatory hiring. Percentage hiring goals, first
upon the construction industry in the "Phlladeip]:nn Plan® and the "Long
Islandga.n, spread quickly to racial and sexual quotas in other industrial
biri

During the 1985 fight to save the Executive Order, (he Reagan Administration's
leader in the struggle for equal employment opportunity seemed cutiously silent on one
of the mast important policy questions faced by the Administration. In a 1987 interview
with reporter Juan Williams in The Atlantic Monthly, the issue of the Executive Order
was apparently discussed with Judge Thomas., Williams reports that:

"With arguments between Thomas and his critics growing louder, the EEQC

chairman suddenly found himself warmly received ar the Justice Department and

the White House. He worked closely with Attorney General Edwin Meese in
pushing for a change in an executive order that requires federal contractors to
show that they have made efforts to hire minorities and women. Meese and

Thomas argued that the order amounted Lo quotas, because contractors who

failed to hire minorities and women were given goals and timetables that had to

be met under pain of losing government contracts,™

In a subsequent speech in November 1987 at Claremom McKenna College, Judge
Thomas presented his rationale for his apparemt willingness 1o repudiate the Executive
Order:

¥ See panying duan from Cl Thomas o Jay Parker dated Deccmber
22, 1990, regarding EEOC/Civil Rights Act of 1980,

¥ Williams, “A Questio of Faimess", The Allantic Monthly, February 1967, p82.
19
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“The Administration could have put much of the issue of racial preferences
behind them by quickly modifying Executive Order 11246, so that it would
prohibitrscialandgendcrbasedprefmmin government-funded projects. But
it didn'’t, and hence the fruitless rhetorical war over "affirmative action” continved.
{Note, incidentally, how affirmative action always meant praference for blacks —
rarely wers women or Hispanics included in Administration denunciations.) The
term, AA, became a political buzz word, with virmally no substantive meaning,
We could have meintained an aggressive enforcement of civil rights stasutes, while
demonstrating that racial and gender based preference policies in practice simply
don’t aid those they purpart to. ﬁnnmwmnmmemhuono(amof
mceaudtheammpuonofmfenomymmalset—asmespolidﬁ.

In Judge Thomas' analysis, affirmative action is impermissible under Tile VIT of

the Civil Rights Act of 1964 because the term "affirmative action™ never appears in the

starute itself, Moreover, he suggests that since the Executive Order 11246 is the only

legitimate basis for affirmative action, a modification of the Executive Order like that

proposed in 1985 could easily resolve the problem of so-called race and gender-based

preferences in the law.

Judge Thomas has embraced the kind of program under which he was admitted to

Yale Law School. Judge Thomas has expressed the belief that this program employed a

combination of race and socio-economic status as a basis for admission. It is apparem

that in attempting io escape the brunt of his own personal attacks on race-conscious

remedies or preferences in affirmative action programs, Judge Thomas has

misrepresented the character of the Yale Law School program under which he was

admitted as a smdent in 19723 The program was, pure and simple, an express,

EH

»

Remarks o Claremont McKeans College in November 16, 1987, p5.
See, Thomas Testimony im response to questions posed by 5 Arden Sg on Sepiember 13,

1991, p31-32
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affirmative action program based on taking race into account - in selecting among
students who were deemed qualified ~ in order to provide expanded opportunities for
Blacks and other minorities disproportionaiely underrepresented in the student body.®

That program (we are advised) was and is consistent with the provisions of Title
V1 of the Civil Rights Act of 1964, which bans racial discriminadon in all instimtions
receiving Federal financial assistance, including private universities like Yale,

Judge Thomas' record of writings and speeches, as well as his testimony before
this Committee, indicates that he opposes on legal grounds such clearly legal forms of
affirmative action as the Yale Law School Program, We are distressed by his opposition
to this essential and proper form of affirmative action to remedy past and present racial
discrimination, as well as its pervasive effects. We are distressed even more by his
apparent attempy to conform the truth about the Yale program to fit his convictions.

It should be pointed out that the net effect of Judge Thomas' view wouid be o
literally bar all meaningful forms of affirmative action, including the use of goals and
timetables. Moreover, even the most benign of practices like the Yale program would
be vulnerable.

Judge Thomas' view on the importance of Executive Order 11246 and his role in
secking its modification, as well as his general view of the constitutionality of affirmative
action principles generally should be determined before the vote of this Committee is
taken.

¥ Ses St s and § ing D bmitted to the Wash Bureau of the NAACF in
kamﬂlmmMuwwwqumdhﬂﬂm
University Schoal of Law.
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As Professor Charles Ogletres has suggested in his contribution to the NAACPs
staff report on Judge Thomas' confirmation, Judge Thomas' writings present a construgt
that is oblivious to the complex strucrural factors of racism in America. The theme of
seli-help is most evident in Judge Thomas' autobicgraphical recollections. Judge
Thomas' commencement speech at Savannah State College bears ample witness to his
faith in self-help. Judge Thomas' speech is most eloquent. He exhibits what appears to
be genuine humility and speaks movingly about racial disctimination.

However, no acknowledgement is made of the systemic exclusion of blacks from
venture capital, Mo recollection of racist policies which have denied morigages to blacks,
No memory of the debilitating effects of overcrowded and underfunded schools is
recalled.

Clarence Thomas' logic is straightforward: be sets up a fiberal straw man (blacks
bave aried to abdicate all responsibility for their own liberation because of prejudice) and
then knocks it down by citing some anecdotal evidence of those who survived. He infers,
from the few, that everyone can make it.

What is even more disturbing, however, is the way in which this logic leads into
blaming the victim. For it follows, if 50me blacks can make it in the face of
discrimination, how does one account for the fact that so many don't make it? The
obvious answer is that there is something wrong with them — they just don't work hard
enough. The implication as well is that somehow, in reminding the African American

conuruaity of systenic racism, white and black progressives have disabled the
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community. It is not difficuit then to extend this logic to a generalized opposition to
affirmative action.
The American pecple have a right to know where Judge Thomas stands on these

important questions,

I Yoting Rights

Of all the rights secured by the blood of African Americans, none is more
precious than the right to vote. Without question, the Voting Rights Act of 1965 is the
single most important piece of remedial legislation to emerge from the great Civil Rights
Movement of the 1960's. The Voting Rights Act, in conjunction with the Civil Rights
Act of 1964, has been largely responsible for the political empowerment of African
Americans over the past twenty-five years,

The NAACP has a vital interest in preserving the right to vote for African
Americans. The NAACP has been ~ and it presently -- involved in voting rights cases
across the United States brought under the Voting Rights Act. The NAACF routinely
conducts voter education, voler segisiration and voter outreach programs designed to
empower the African American commuanity.

In 1988 Judge Thomas denounced, without identifying the cases, several Supreme
Court decisions applying the Voting Rights Act:

The Voting Rights Act of 1965 cenainly was crucial legislation, It has

transformed the politics of the South, Unfortunately, many of the Count's

decisions in the area of voting rights have presupposed that blacks, whites,
Hispanics, and other ethnic groups will inevitably vote in blocs. Instead of looking

]
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at the right io vote as an individual right, the Court has regarded the right as
protected when the individual's racial or ethnic group has sufficient clout®

Judge Thomas' observations at the Tocqueville Forum are consistent with his
statements that the 1982 Voting Rights amendments to Section 2 were "unacceptable,*
Presumably, the Supreme Court decisions referred to by Judge Thomas include
Thornburg ¥, Gingles”. The Gingles decision implemented the 1982 amendments to
Section 2 of the Voting Rights Act, which prohibits election laws and practices with a
racially discriminatory effect. The most important application of this prohibition is to
forbid schemes dilute minority voting strength.

Al the bearings last week, Judge Thomas spoke approvingly of the Voting Righs
Act. However, be expressed difficulty in accepting the “sffects test”, which is the heant of
meaningful enforcement of the Voting Rights Act.

Further confirmation testimony from the nominee raise troubling questions
concerning his understanding of Supreme Court interpretation of the Voting Rights Act.
His awkward attempts to clarify statements he has made regarding Supreme Court
rulings in the area of voting rights present a flawed account of the law, His testimony in
this regard has been quite confusing. Judge Thomas bas not made it clear whether his

negative discussions about voting rights decisions reveal his belief that the [aw should be

¥ Thomas, Speech at the Tocqueville Forum April 18, 1988, p.17.

¥ Thomas, Speech to the Heritage Foundarion, Juse 18, 1987, p.4; Spoech at Suffolk University,
March 30, 1988, p.14.

T 47 US. 30 (1986).
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changed or instead reflect his ignorance of the law. African Americans cannct be
comforted by his ambivalent responses.

At the time his remarks were made at the Tocqueville Forum it appears that they
were crafted 10 serve & conservative political agenda, the judicial acceptance of which
would cripple the Voting Rights Act as an empowerment tool for enabling minorities 10
¢elect representatives of their choice, His statements during the confirmation bearings
that he was concerned about the promotion of proportional representation for minorities
ﬂiﬁinthef&uoithemaﬁtythalthos?oommshada]readybeen resolved in both
Congressional legislation and the Supreme Court decision in Thomburg.

Iudge Thomas emphasized at his confirmation hearing that his concern about
interpretations of the Voting Rights Act rested on his judgment that these mlings
presuppose that racial and sthnic groops will inevitably vote in blocs. It is well
established in voting rights litigation that racial bloc voting is not presupposed, it must be
proven. In Thornburg, the Supreme Court explained that legally significant racial bloc
voting oceurs only when the voting behavior of a white majority resuits, in the absence of
unnsual circumstances, in the defeat of candidates prefecred by minority voters.® The
persistence and pervasiveness of racial bloc voting is established by evidence presented in
several voting rights cases,® Further legislation extending the Voting Rights Act

*  Thombure v Gingles, 106 5.C1, 7753, 7747 (1986).

¥ Ses, Book Review, Without Fear and Without Rescarch: Abigail Therustrom g tbe Voting Rights
Agl, by Famels 5. Karlas and Peyion McCrary, in the Spring 1968 issue of the Journal of Law and Polisics a0
p.760.
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explicitly says that no group is entitled to legislative seats in numbers equal to their
proportion of the population.

The future of voting rights protection for minorities is of extreme importance,
Last term the Supreme Court significantly extended the reach of judicial protection
under the Voting Rights Act.” Moreover, the Department of Justice has chjected 10
legislative redistricting plans in Louisiana and Mississippi on the grounds they would
fragment and thereby continue to vitiate the black vote.

Conclusion

The life story of Judge Thomas is, indeed, compelling. But it should not be the
principal basis of his confirmation 1o the Supreme Court The many contradictions
between the record compiled by Judge Thomas before his nomination, and the opinions
offered during his testimony before the Senate Judiciary Committee are roubling. We
find it difficult ¢ believe the suggestion that he has simply changed his mind on so many
issues, As Senator Specter stated on September 16, 1991, the last day of Judge Thomas's
testimony “Your writings and your answers are inconsistent; they're at loggerheads...”.
Other Senators have raised similar concerns about the consistent discrepancies between
Judge Thomas's written record and oral testimony before the Judiciary Commitiee.

Those who have gone beyond their own individualistic concerns 1o address the
broader concerns of all bumanity have not gained civil rights victories without a price,

“  Scg, csp Chisom v, Roemer 111 S.Ct 2354 (1991) where the Court held that judicial clections are
covered by Section 2 of the Act.
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We have learned to mark the counsel of Frederick Douglass, who said, “We may not get
everything we pay for, but we shall certainly pay for everything we get.”

The NAACP believes:

Our people who want freedom and justice must take the lead in fighting for it

We must be prepared to die for it, just as our strongest black leaders have done

before us. We must not only be smart but smarter. 'We must not only be wide

awake, we must be forever vigilant, We must oot only clean up gur own
backyards, we must insist that America cleans up its act and face up to its
misdeeds. We need not be perfect, but we have to be truthful, bonest and proud.

We know of no civil rights organization that urges confirmation of Judge Thomas,
based on his public record. To ameliorate srong concerns raised by that record, and his
statements on civil rights protection, it has become apparent that the nominee has
chosen to distance himself from past pronouncements through evasion and skewed logic
during these hearings, rather than 1o defend of to clarify his controversial record. Thus,
in Senator Heflin's words, the nominee remains, in part, an enigma.

Int the final analysis, we are persuaded that the confirmation testimony presented
by Judge Thomas fails to resolve the concerns we have raised about his public record or
to reassure us that he is an suitable successor to Justice Marshall.

For these reasons, in the strong interests of all Americans, we have put reason
above race, principle above pigmentation, and conscience above color. We wrge the
members of the United States Senate, to exercise their advise and consent authority by
rejecting this nomination.
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Introduction

On July 31, 1991 the NAACP announced its opposition to the confirmation of Judge
Clarence Thomas to become Associate Justice of the United States Supreme Court,

This decision was difficult for the NAACP because of our belief in the particular
importance of havnrlg an African American as a successor to Justice Thurgood Marshall,
We also recognize, however, that rulings of the Supreme Court bave been central te the
social, political and economic advancement of African Amerisans. Therefore, the NAACP
bas long held the view that race alone should not be the deciding factor governing our
actions on Court appointments.

The NAACF opposes Judge Thomas' confirmation to the Supreme Court because his
record of performance as Assistant Secretary for Civil Rights in the Department of
Education (1981-'82) and as Chairman of the Equal Employment Opportanity Commission
{1982-'90) fails to demonstrate a respect for or commitment to the enforcement of federal
laws protecting civil rights and individual liberties.

In a2 substantial number of speeches, writings and interviews, Judge Thomas has
revealed a hostility to constitutional principles affecting civil rights protections, including the
use of meaningful remedies for both past and present discrimination such as "goals and
timetables".

Several of these statements are fundamentally at odds with policy positions taken by
the NAACP:

Thomas -  Afffrmative Action: "{lt] is just as insane for blacks to expect relief from the
federal povernment for ysars of discrimination as it is to expect a mugger to
murse his victims back to health. Ultimately, the burden of your being
mugged falls on you .. Before affirmative action, how did 1 make it?”
[*Administration Asks Blacks to Fend for Themselves,” The Washington Post,
December 5, 1983, p.AllL

Thomas - Goals and Timetables: "[American business) has a vested interest in the
predictability of goals and timetables....[It] makes your jobs easy and neat, but

3
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it's wrong, insulting, and sometimes outright racist.” [Remarks, March 8,
1985).

The NAACP, of course, has supported both self-help initiatives and affirmative action as
remedies against societal disorimination.

Thomas -  Bork Nomipation: "It is preposterous to think that by spending so much
energy in opposing as decent and moderate a man as Judge Robert Bork that
this [civil rights] establishment was actually protecting the rights and interests
of black Americans.” [Remarks, Movember 16, 1987].

The NAACP opposed the nomination of Judge Robert Bark (o the Supreme Court.

Judge Thomas is not a "blank slate™; his publi¢ record is known and available for
review. In the final analysis, Judge Thomas' inconsistent views on civil rights policy make
him an nnpredictable element on an increasingly hostile and radical Supreme Court. It is
a risk too consequential to Lake,

Moreover, given the NAACP's past opposition to Judge Bork and Justices Scalia and
Souter, and the elevation of Justice Rehnquist to become Chief Justice, our failure to
oppose Judge Thomas would appear both inconsistent and race-based. We would be giving
Thomas the benefit of our doubts, even though his opposition to positions of importance to
s is, in many ways, more strident than that of previous nominees.

The principles of the NAACP, and positions taken on previous nominations, leave
us compelled o oppose the confirmation of Judge Thomas,

Personal Philosophy
The doctrine of self-help, which has become an article of faith in Judge Thomas'
public statements, has been an important element in the advancement of African Americans

and has long been supported by the NAACP. Judge Thomas' nomination to the Court does
not involve a debate over the value of self-help initiatves.

The philosophy of self-help is admirable, so long as it encourages initiative and
achievement in a society that gives all of its members an opporwnity to develop in the
manner best suited to their talents, It is not, however, as Judge Thomas apparently
presumes, a substitute for society’s obligation ta deal equitably with all of its members and
to promote their general well-being, including equal educational, economic and political
opportunity regardless of age, gender or race.

Judge Thomas' conservatism generally favors a government's interest over an
individual's. Conservative judges tend to strictly construe the Constitution and federal

4
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statutes, and generally leave to legislators the establishment of new rights or remedies for
societal problems, This approach te civil rights law has bad profoundly negative
implications for the broad political interesis of African Americans throughout our history.

Despite his own background, Judge Thomas is hostile 10 civil rights taws that have
opened schoolhouse and workplace doors to millions of African Americans and other
minorities. He has attacked as “egrepious” and "disastrous” landmark Supreme Court
decisions protecting against job diserimination and school segregation.

Moreover, Judge Thomas champions the "property rights” and "economic liberties”
of big business, but opposes the minimom wage and other worker protection laws,

JThe Two Sides of Judge Clarence Thomas
The significance of the Supreme Court in American life, and the critical role played
by Justice Thurgood Marshall in protecting the rights of all persons in the United States,

make it important to view Judge Thomas' nomination 10 the Supreme Court in the context
of the Court's recent history.

The Supreme Court, which all but destroyed our two most effective employment
discrimination statutes in its decisions in Patterson v, McLean Credit Unjon (1989) and
Wards Cove v, Atgnio (1989), has already signaled its hostility to African Americans.
Justice David Soutet’s arrival on the Supreme Court seems to have cemented a voting
majority, which in the words of Justice Marshall, has launched a “far-reaching assault upon
the Court’s precedents.” This overreaching approach to Supreme Court precedent puts into
jeopardy many of the Court's most important modern constitutional cases.

The NAACP is aware that some of Judge Thomas' earlier writings send “mixed
signals” on his civil rights views. For example, in his 1982 speech at Savannah State College,
Claretice Thomas speaks eloquently about the importance of many of the values that the
NAACP supports. However, bis writings seem to reflect two distinctly different views on
several important constitutional issues.

After his confirmation for a second term at the EEQC, his position on affirmative
action shifted dramatically. In fact, the NAACP believed that his positions were so

detrimental to the interests of African Americans, that we called for his resignation at that
timne. ==

Record at the Devartment of Education

As Assistant Secretary for Civil Rights at the Department of Education, Clarence
Thomas failed to further the cause of higher education for African Americans and to

5
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implement provisions that would have channeled millions of dollars to the historically black
cotleges. The weakening of civil rights protections during his (enure at the Department of
Educatton represented a flight from the full, fair and faithful execution of laws governing
equal educational opportunity and was a disservice to the African American community.

The Office of Civit Rights (OCR) is responsible for insuring that educational
institutions do not discriminate on the basis of race, sex, handicap and age. The OCR is
responsible for enforcing Title VI of the Civil Rights Act of 1964 and Title IX of the
Educational Amendments of 1973, It uses federal financial assistance as a “carrot and stick”
to insure equal opportunity for a quality education.

When Clarence Thomas took office as Assistant Secretary, his agency had been under
court order since 1970 to implement desegregation and the enhancement of black colleges
to make up for their neglect by southern state governments in the past. The court order
made clear that institutions which received federal funds must do more than just adopt
nondiscriminatory policies; they must take affirmative steps, including eliminating duplicate
programs and enhancing black colleges.

During Clarence Thomas' first months at the OCR, he began (o undermine
enforcement of the Adams order by negotiating with states to accept plans which gave the
states free rein to handle desegregation. In accepting these higher education desegregation
plans, the OCR waived established guidelines that had the force of law.

ThepmhmkenbyThomaslodmtheincrcasmgbudgetroduwom,adunmn
constraints and other impediments that strangle black public colleges and universities today.
[ronically, these decisions are at the heart of the issues in the Mississippi higher education
case, Ayers v. Mabuys, that the Court will decide In its next term. Clarence Thomas, whose
tenure at the OCR helped 10 erode the leverage the black collepes and universities had
gained, could be on the Supreme Court to ratify his neglect of these institutions, should he
be confirmed.

Clarence Thomas also deliberately disobeyed a court order, substituting his
judgement for the court’s, even though as he admitted in federal court, the beneficiaries
under the civil rights laws would have been helped by compliance with the court order.

At EEQC, it appears that Clarence Thomas built on his QCR record of ignoring his
responsibilities, complaining about the law he was required to enforce and allowing
complaints to go unattended,

During each year of Clarence Thomas' tenure as Chairman of the EEOC, the backdog
of cases at the agency increased and the number of complainants who received a hearing

6
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or investigation declined. Between 1983 and 1987 the backlog doubled from 31,500 to
approximately 62,000 complaints [See, GAQ Report HRD-89-11, October 1938).

Judge Thornas also secretly ordered EEQC attorneys to back awsy from using court-
approved remedies, such as goals and timetables, and only reinstated them when Congress
discovered his actions and insisted that he enforce the law. In addition, a federal court
found that, as a boss himself at the EEOC, Thomas illegally punished an employee who
dared to disagree with his anti-civil rights policies.

During Chairman Thomas' tenure, the EEOC failed to process the age discrimination
charges of thousands of older workers within the time needed to meet statutory filing
requirements under the Age Discrimination in Employment Act (ADEA), leaving these
workers withou1 any redress for their claims. Some 13,873 age discrimination claims missed
the statutory deadline. Ultimately, Congress had to intervene and enact legislation which
reinstated the older workers' ¢laims.

Moreover, Clarence Thomas failed to 1ake affirmative steps 10 prevent Reagan
Administration officials from attempting 10 overturn Executive Order 11246, a 20 year-old
presidential order requiring businesses doing work for the government 1o employ racial
minorities and women. In fact, he encouraged them to proceed with their efforts so that the
Administration could move on (o other areas of the law involving civil righis. However,
because of the efforts of both Democrats and Republicans in Congress, and because of
major business organizations, this regressive effort was blocked.

Affirmative Acti

In spesches, wrilings, and interviews, Judge Thomas has left little doubt about his
negative views on the uses of affirmative action -- including court-ordered affirmative action
-- to address the effects of both past and present discrimination in employment:

* "I contimue o believe that distributing opportunities on the basis of
race or gender, whoever the beneficiaries, turns the Jaw against employment
discrimination on its head. Class preferences are an affront to the rights and
dignity of individuals - both those individuals who ate directly disadvantaged
by them, and those who are their supposed beneficiaries”
*Affirmative Action Goals and Timetabless Too Tough? Not Tough

Enought,” 5 Yale Law & Policy Review 402, 403 n.3 (1987)),

* "] firenly insist that the Constitution be interpreted in a colorblind
fashion. It is futile to talk of a colorblind seciety unless this constitutional
principle is first established. Hence, 1 emphasize black self-help, as opposed

7
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to racial quotas and other race-conscious legal devices that only further
deepen the original problem.” [Thomas, Letter to the Editor, Wall Street
Joumal, p.23, Feb. 20, 1987).

Under Judge Thomas' view, even Title VII of the Civil Rights Act of 1964 would
make affirmative action unfawful because it prohibits employers from discriminating on the
basis of race, color, sex, religion or national origin.

Clarence Thomas’ opposition to affirmative action remedies has led to his criticism
of several important Supreme Court decisions which were decided by close votes, incliding
United Steelworkers of America v. Weber, 443 U.S. 193 (1979) and Fullilove v. Klutznick,
448 1S, 448 (1980). The replacement of Justice Marshall by Judge Thomas could lead to
the reversal of these cases that have been important to African Americans.

In Webey the Court upheld a private employers’ hiring and training program which
reserved skilled jobs for African Americans. The Court emphasized the severe under-
representation of African Americans in the workforce and the fact that the plan did not
unnecessarily ignore the interests of other employees.

In Fullilove, the Court upheld as constitutional a federat public works program which
set aside 10% of the federal contracts for minority business enterprises (MBE's). Judge
Thomas criticized both the Supreme Court for “reinterpretfing] civil rights laws to create
schemes of racial preference where none was ever contemplated® and the Congress, of which
be stated:

Not that there is a greal deal of principle in Congress itself,
What can one expect of a Congress that would pass the ethnic
set-aside law the Court upheld in Fullilove v, Klutznick?
{Thomas, Assesting the Reagan Years, 1988]

Voting Rights*

In 1938, Judge Thomas denounced, without identifying the cases, several Supreme
Court decisions applying the Voting Rights Act:

The Voting Rights Act of 1965 certainly was crucial legislotion. Tt has
transformed the politics of the South. Unfortunately, many of the
Court's decisions in the area of voting rights have presupposed chat
blacks, whites, Hispanics, and other ethnic groups will inevitably vote

1 Scg, "An Anslysis of the Views of Judge Clarence Thomas, "NAACE Lagal Defease and Educationsl
Fand, Inc,, Awgutt 13, 1991, p. 45,
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in blocs, Instead of looking at the right 10 vote as an individual right,
the Court has regarded the right as proiected when the individuals
racial or ethnic group has sufficient clout [Speech at the Tocqueville
Foruem, April 18, 1988, p. 17).

This is consistent with Judge Thomas' statements that the 1982 amendments to
section 2 were "unacceptable” (Speech to the Heritage Foundation, June 18, 1987, p. 4;
Speech at Suffolk University, Boston, March 30, 1988, p. 14], and his somewhat obsoure
objection to the Supreme Court’s redistricting decisions.

The Supreme Cournt decisions referved to by Judge Thomas presumably include
Thorpburg v, Gingles, 478 U.S. 30 {1986). The Gingles decision implemented the 1982
amendments to section 2 of the Voting Rights Act, which prohibits election laws and
practices with & racially discriminatory effect. The most important application of this
prohibition is to forbid schemes that dilute minority voting strength.

Thus, by mischaracterizing what the Conrt has actually held, Judge Thomas is able
to denounee it as focusing on "group” rights and requiring relief in cases where, he asserts,
there has been no showing of discrimination against individuals,

School Desegregation

Judge Thomas, who was educated in parochial schools during his childhood, has
criticized the Supreme Court's decision in Brown v. Board of Educatjon on the grounds that
it was based on "dubious social science” and on an inaccurate premits that separate facilities
are inherently unequal. In the Browy decision, a unanimous Supreme Court ruled, based
on the squal protection clause of the Fourteenth Amendment, that "separate educational
facilities” are inherently unequal.

The issue in Brown was not whether atvending schools with whites would make black
children smarter. The issue was whether segregated schools would ever receive the
resources and benefits needed 1o make them equal to the competitive opportunities given
1o whites. Judge Thomas' rejection of equal protection jurisprudence in Brown is distorbing.

Even more disturbing is his critdeism of the line of school desegrepation cases
following Brown. Judge Thomas has referred to such cases, including the critically
important cases of Green v, County School Boarg and
Board of Education, as a "disastrous series of cases.” Until the Supreme Court rulings in
these cases, almost all children in the South attended one-race schools, despite the ruling
in Brown 15 years earlier.



Londlusion
Judge Clarence Thomas is not the best qualified successor to Justice Marshall, His
confirmation would solidify a regressive majority on the Supreme Court, which would

jeopardize a number of clvil rights protections that have been established by closely-decided
rulings of the Court.

For the foregoing reasons, the NAACP is compelled to oppose the confirmation of
Judge Clarence Thomas.

Q & A's [Frequently Asked Ouestions]

If the NAACP and others succeed in defeating Rudge Thomas' confirmation, wont
President Bush simply name another nominee, equally as conservative, perhaps more so, and,
assuredly, not an African American?

Certainly, that is a possibility. However, hlstoncaJIy,Sena:.erejmonofll.lghly
conservative rominces has been followed by approval of more moderate candidates. Fi
example, Senate rejection of President Nixon's nommauousoﬂudgesﬂaymthand
Carswell to the Court led to the appointment of Justice Blackmun, who has becn moderate
on the Court and has often joined Thurgood Marshall on civil rights and constitutional
issues.

The question is: does Clarence Thomas possess the qualities end philosophry thar we
believe are essential for a Justice of the Supreme Court? We believe he does pot.

Judge Thomas' racord is so bad and the damage that he could do to civil rights and
libertics on the Court is 5o severe that he must be opposed as a matter of principle. This
is where the NAACP draws the line. The question of "who will come next* can always be
raised. Bach nomination, however, must be judged on its own merits. i people concerned
about civil rights hag aliowed that question to stop them, we would now have Bork and
Haynsworth or Carswell on the Court. Judge Thomas' nomination should be sejected by the
Senate.

But don't we need an African American perspective on the Court? -

Judge Thomas' views are potentially so devastating to the interests of African
Americans that he should be rejected. In fact, precisely because he is an African American,
Thomas may be even more clfective than a white conservative on the Court in legitimatizing
the attack and vndermining the civil rights principles critical to African Americans,
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The replacement for Thurgood Marshall should be someone who shares Marshall's
commitment to civil and constitutional rights. There are many eminent black lawyers and
judges who meet this description. 'We will urge the Prasident to nominate such a person,
assuming the Senate rejects Judge Thomas,

Judge Thomas is only 43 years of age.  He has many years 1o sevve, If he is confirmed.
He might mature into a jurist of whom we can all be proud.

That is possible, of course. However, that would be a triumph of hope, Should we
entrust a seat on the High Court to hope? Moreover, Judge Themes' confirmation may
mean that we are ¢ven less likely 1o see the appointment of another African American, so
long as Judge Thomas holds his seat on the Court.

1
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On July 1, 1991, President George Bush nominated Judge Clarence Thomas as
Associate Justice of the Supreme Court following Justice Thurgood Marshall's
announcement on June 27, 1991, that he was retiring from the nation's highest court.

In view of the Supreme Court's critical role in guaranteeing constitutional rights, and
the towering contributions of Justice Marshall in his 24 years as an Associate Justice,
NAACP Chairman Dr. William F. Gibson and Executive Director Dr. Benjamin L. Hoaks
issued a statement on July 7, 1991, nating “the importance of this appointmeat and its far-
reaching implications in shaping the future of the Court™® The NAACP would "proceed
at a deliberate pace in formulating our pesition, taking into full account any matter relating
to Judge Thomas' qualifications to sit on the Supreme Coun,” the statement said.

The statement also noted that the NAACP's National Board of Directors had

directed the Washington Bureaw to “conduct an exhaustive review of Judge Thomas' record

Z  The National Association for the Ad of Cokored People (NAACP) is the mation's oldest and
Targest civil rights arganization.

Since its formation in 1909, the NAACP has been the principal vehicle by which African Americins have
advanced their claims of legal rights in our sation's political and legal processes. The NAACF bas championed
the «ivil rights of women and other minoritics, in sddition lo Alrican Americans, through the courts and
legislatures, om 3 nationa, state and Jocal level

¥ The Joint St was releacad by directive of the MNaticnal Board of Di oo July 7, 1991 at the
#2nd Anoual National Coavendion in Hounston, Texas,
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in public office.” The Washington Burcau's report was presented to the members of the
NAACP's National Boargd of Directors and it was considered at a special meeting of the
Beard on July 31, 1991. At that time the National Board voted by a margin of 49-1 to
oppose Judge Thomas' nomination on the grounds that it "would be inimical to the best
interests of the NAACP."

Justice Marshall's Replacement

When Thurgood Marshall was nominated 10 become an Associate Justice of the
Supreme Court, he enjoyed the overwhelming support of African Americans. By no means
was race the only factor that generated African American pride in Thorgood Marshalll The
NAACPs national publication, The Crisis, set forth the views of many in the African

"The nomination of Thurgood Marshall to become an Associate Justice of the United

States Supreme Court represents an historic breakthrough of transcendent

significance. 1t is not merely that Mr. Marshall is the first Negro to be selected to

serve at the summit of the nation's judicial stmcture. It is also that he achieved
national eminence as the No. 1 civil rights lawyer of our times - the Special Counsel
of the National Association for the Advancement of Colored People and the

Director-Counsel of the NAACP Legal Defense and Educational Fund, As such he

was in constant battle against entrenched tradition and archaic laws, emerging as

victor in 23 of 25 encounters before the Supreme Court.."

Justice Marshall's retirement feom the Court would have significance for the nation
no matter when it occurred. His departure at this time in our nation's history, however, is
especially troubling 1o many African Americans becanse it could aceelerate the conservative
shift in Supreme Court doctrine on civil rights, habeas corpus. and individual liberties which
has been evident now for the past two terms of the Court.

4 "Associate Justics Thurgood Marshall’, The Crisis, Vol. 74, No. §, July 1967, p282,
13
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Synopsis of Judge Thomas' C:

Judge Thomas is a 1974 graduate of the Yale Law School. He obtained his
undergraduate degree from Holy Cross College. He also spemt a year in a Missouri
seminary considering the priesthood.

The 43-year old Judge Thomas began his legal career as an assistant attorney general
in Missouri under then - Atlorney General John Danforth (now the senior Senator from
Missouri) where he handled appellate matters on tax and finance issues, He later worked
for the Monsanto Co. in St. Louis, Missouri. In 1979, he joined the staff of Senator John
Danforth (R-MO) as a legislative aide handling energy and environmental matiers.

In May, 1981, Clarence Thomas was appointed by President Ronald Reagan as Assisant
Secretary of the United States Department of Education’s civil rights division.

In 1982, he was confirned as Chairman of the Equal Employmeny Oppormnity
Commission (EEOC). The NAACP did not then oppose his confirmation. When President
Reagan renominated Clarence Thomas to another four-year term in 1586, the nominee
faced serious opposition from a number of groups, including the NAACP®, Nonetheless,
he was confirmed to a szcond term,

President Bush appointed Clarence Thomas to the United States Court of Appeals
for the District of Columbia Circuit in February, 1990. The NAACP neither oppased nor

endorsed his appointment to this position.

3 MAACP Resolutions, 7Hth NAACP Axnwal National Coavention, Baltimore, MD (Juxe 29 - July 3,
1986), Resolution #4 “Call for Resignations™. Sec_gho, letters dated July 72, 1986 from Althea T, L. Simmons,
then Director of the Washingtos Bureau of the NAACP 10 members of the United Stales Senate, wging them
1o vole against recoafimnation.

14
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Basis for NAACP's Concerp

This NAACP report reviews Clarence Thomas' tenure as Assistant Secretary foe Civil
Rights at the Department of Education, his chairmanship of the Equal Employment
Opportunity Commission, his judicial opinions and his speeches and writings, From May
1981 to May 1982, when Judge Thomas held the mantle of responsibility for the Departmant
of Education's Office of Civil Rights, he led a regressive effort 10 undermine Tite VI, Title
IX and the policies through which the federal government had strengthened and extended
the constitutional guarantees of equal educational opporiunity established by Brown v,
Board gf Education and its progeny® The Thomas tenure left a legacy of initiatives and
neglect that threatened to reverse more than a generation of progress toward equal
educational opportunity for the nation's youth (See Chapter 5).

Judge Thomas' record of enforcement of existing law, management priorities and
policy making pronouncements while he was EEQOC Chairman, particularly during his
second term, came under attack by members of Congress’ and civil rights groups.
Moreover, Judge Thomas' handling of age discrimination cases while at the EEOC has beea
sharply criticized®, The NAACP found Judge Thomas' record of enforcement at the EEOC
especially troubling (See Chapter 4).

T Seo og Letter to C. Thoeas, Chal Equat Empl Opportenity Comamission from Rep. A.
mmwammmeMWAﬂnnm

e hmm&mlmphm@-mf" . Senaty Judickery Committee, and Seaator
Strem Thormood (R-SC), from of Retired Persous (AARP), Jansary 26, 1990;

Febmuyl..l”ﬂ;l’ebrwylﬁ,lm
15



63

Judge Thomas' brief tenure on the Court of Appeals for the District of Columbia
Cireuit provides littde enlightenment as to his fundamental belisfs on core constitutional
questions — including questions involving principles of equal opportunity or the use of race-
based remedies to correct past discrimination. The relatively few opinions he bas written
or joined while on the bench do not exhibit strong evidence of his ideological persuasion
(See Chapter 5).

In speeches, writings and interviews, Judge Thomas has left litlle doubt about his
strongly-held conservative views. Judge Thomas' conservatism, for instance, generally favors
2 government's interest over an individual's. Conservative judges tend to strictly construe
the Constitution and federal statutes, and generally leave 1o legislators the establishment of
new rights or remedies for societal problems. This approach to civil rights law has had
profoundly negalive implications for the broad political interesis of African Americans
throughout our history (See Chapter 5),

Judge Thomas' announced positions on remedies for discrimination in education and
the uses of affirmative action to remedy the effects of both past and present discrimination
in employment are especially troubling. Several of these stacements are fundamentally at
odds with policy positions taken by the NAACP:

Affirmative Acti

in a two-part NAACP exclusive interview with Clarence Thomas, which was reported

in the The Cgsis, then-EEOC Chairman Thomas explained his opposition to

affirmative action:

"Why am ) opposed tg affirmative aclion? The primary reason I am opposed to it
is that I don't see where it solves any problems. As a lawyer, [ don't legally see how

it is going to be supportable as a social policy for a sufficient period to help black
people. We have to sit down and think about the effects of it in the employment

1€
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arena, when we talk about policies that are race-corisclous, —-particularly the quota
system.”® [emphasis added)

Judge Thomas, as chairman of the Equal Employment Opportunity
Commission, said it is just as "insane” for blacks to expect relief from the
federal government for years of diserimination as it is to expect a mugger to
nurse his victim back to health,

"Ultimately, the burden of your being mugged falls on you, Now, you don't
want it that way, and I don't wani it that way, But that's the way it
happens..ﬁBefure affiemative action, how did I make it?* asked Thomas, who
is black”

The NAACP, of course, has sipported both self-help initiatives and affrmative action
as remedies against societal discrimination.

Goals and Timetables

"American business} has a vested interest in the predictability of goals and

timetables....{It] makes your jobs easy and neat, but it's wrong, insulting, and

sometimes outright racist.*?

The NAACP has supported goals and timetables for meaningful remedics.
inati

*It is preposterous to think that by spending so much energy in opposing as

decent and moderate a man as Judge Robert Bork that this {civil rights)

establishment was actually protecting the rights and interssis of black
Americans."

The NAACF apposed the nomination of Judge Robert Bork to the Supreme Court.

* "1 Am Qpposed to Affirmative Action?,” Interview with Clarence Thomas, Chairman, EBOC, by Chester
A. Higgins, Sr., The Crisis, Macch, 1983, wol. 90. No. 3 {the lirst part, "We Are Going to Enforce the Law,” was
pablished i the February, 1983 editicn of The Crisiz.

¥ «Administration Asks Blacks to Fead for Themschves,” The Washington Poxl, Deccmber 5, 1963, pAl,
pAS.

" Addressing the EEQ Committes of the ABAT Labor aod Employment Law Scction, Palm Beach
Gardens, Florids, March 8, 195,

Speech: Remarks of Clarence Thomas, Chal Equal Employ Opportunity Commicsion,
Claremont McKenna College, Ck i, California, November 16, 1987
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In light of the longstanding principles of the NAACP and our conoem for the future
of our nation, the final decision on the suitability of any successor to Justice Marshall must

be made with care and deliberation,

18



M, The Importance of Slip'reme Court -
Nominations to the NAACP -

i

As the final arbiters of the American constitutional system, the Justices of the
Supreme Court collectively exercise an influence on the destiny of America unequalled by
any other branch of government.” When the NAACP was still in its infancy, two
important legal victories in the Supreme Court had much to do with shaping the
Association's institutional view on the importance of the Supreme Court. In 1915, the
Supreme Court ruled Oklahoma's "grandfather clavse™ unconstitutional® and, two years

tater, the Court invalidated a Louvisville ordinance requiring residential segregation.”

¥ o a most imporiant sense, the Supreme Court is the mation's balance wheel. As Justice Robert H.
Tarkson stated:

lu & society in which rapid changes tend to upset all equilibrium, the court, without excocding
its own Emited powers, mit #rive to maintain the great system of balances upon which owr
frec government is based. Whether thess bakances and checks arc escential to lberty clsewhere
mthcwrldmbmdelhepoﬁnt;tbeymiuﬂispeuablelothemdﬂywm Chief of these
balamees are:  fiest, b the E ive and C second, b the central
Wmmmmlhmbﬂmnntemdmfw&.mmmbelm
or national, and the Liberty of the citizen, or berween the rule of the majority and the rights of
the: individusl.

“  Guing v, U5, 238 US, M7 (1915). Under the “grandfather clante”, which was a part of a 1510

d 1o the Okdal ﬂuemmapammlﬂhmsansiﬁemdmifhhdmu
the armies of the U5, or the Confed , OF Was 2 d dant of such a persoa, or bad the right 1o voxs beforo
MT.MnMMWMwwﬁmMMWMWMMhM
constitutions as well.

5 Buchaman v Warlcy, 245 U560 (1917). The Louisville ardinance, which became effective in May, 1914,
was enacted to resirict minorities to live within ceriain boundaries.

17
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1t is unsurprising, therefore, that the NAACP has a long historical record of carefully
scrutinizing the social, political, and economic views of the Justices, as well as their judicial
philosophies, in determining whether they should be nominated to the Court and
subsequently confirmed by the Senate.”® As early as 1912, for example, the NAACP
opposed the nomination of Judge Hook to the United States Supreme Court because of his
views on race issues and other matters. Based on the NAACPs vigorous opposition,
President Taft withdrew Judge Hooks' nomination.

In April 1930, when President Herbert Hoover nominated Judge John J. Parker to
a vacancy on the Supreme Court, Walter White, acting secretary of the NAACP, ordered
a prompt investigation of Judge Parker's record.”” The inquiry revealed that while running
for governor of North Carolina in 1920, Judge Parker had apptoved of literacy and poll
taxes for voters and bad also approved of the "grandfather clause” which the Supreme Court
had declared unconstitutional in 1915. The NAACP launched a suceessful national
campaign to block Judge Parker's confirmation, which was rejected by the Senate by a vote
of 39-41. "The first national demonstration of the Negro's power since Reconstruction days,”
the Christian Science Monitor said of Parker's defeat.

Twenty-five years later, after the Supreme Court’s landmark decision in Broen v,
Board of Education™, Judge Parker led the judicial resistance to integration in Briggs v,

7 Richard Khager, Sitople Justice. (New York: Random House, 1975), pp. 141-142.
™ Brows v, Board of Education of Tooeka, M7 U.S4E3 (1954); 149 US. 204 (1955).
20



Elligtt in which he wrote:

It is important that we point out exactly what the Supreme Court has decided and
what it has not decided...[A]ll that it has decided, is that a state may not deny to any
person on aecount of race the right o attend any school that it maintains. This,
under the decision of the Supreme Court, the state may not do directly or indirectly;
but if the schools which it maintains are open to children of all races, no violation
of the Constintion is involved even though the children of different races voluntarily
attend differemt schools, as they attend different churches. Nothing in the
Constitution ar in the decisions of the Supreme Court takes away from the peaple
the freedom to choose the schools they attend. The Constitution, in other words,
does not require integration. It merely forbids discrimination. It does not forbid
stich segregation as oocurs as the result ofvaluntary action. It merely forbids the use
of governmental power to enforce segregation.”

The Briggs dictum was intended to offer aid and comfort to segregationists and 10

thoss who wanted to undermine the mandate of Brown. Fortunately, Brown prevailed over

Briggs but if Judge Parker had been elevated to the Supreme Court, woold there have been
Brown?

More recently, the NAACP opposed the nomination of Judge Robert H. Botk to the

Supreme Court because of his previous judicial record and opposition to NAACP policy on
civil rights matters,

At the NAACPS 78th Annual Convention, the delegates unanimously adopted a

resolution of opposition to Judge Bork, which said in part:

"...the confirmation of Judge Bork would place on the High Court a justice who does
not feel constrained by precedent and who has favored a congressional limit
onL.school dessgregation techniques..[Tihe Supreme Court is too important in our
thrust for equality and justice to permit us to sit idly by and watch a whole line of
civil rights end liberties [cases] be threatened by the appointment of a Justice whose
ideological orientation would deprive us of the gains achieved in the last twenty
years.”

132 P. Supp. T%,77T (DN.C. 1955).
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Now therefore be it resolved, that the NAACP launch an all-out effort to block the
confirmation of Judge Bork"®

The NAACFP initially took no position on the nomination of Judge Douglas H.
Ginsburg to the Court. In a statement issued shortly afier Judge Ginsburg's nomination to
the Court, Dr. Benjamin Hooks, Executive Director of the NAACP, stated, "At this point,
we do not know enough about Judge Ginsburg to make a decision on where we will stand
on his nomination. We are researching his record in the same careful way we did with
Judge Bork and will do with any nominee to the Court. Only then will we take a
position. !

The nomination of Judge Anthony Kennedy was handled similarly.? Ultimately,
the NAACP did not oppose the nomination of Judge Kennedy.

The NAACF took no position initially on the nomination of Judge David Souter 10
become an Associate Justice on the Supreme Court. Because so little public information
was kmown about Judge Souter, the NAACP decided to withhold judgement, and elected
instead to await the outcome of the Senate Judiciary Committee’s hearings and to review
Judge Souter's public record. The NAACP did argue, however, that Judge Scuter "must

affirmatively detnonsirate an unwavering respect for individual rights, for the progress that

» Resolutions adopeed by the T Annual Mational Convestion of the HAACT; New York, New York;
July 59,1987, Emergency Resolution - Text of Botk Resobation,

¥ Statement by Dr. Benjamin L. Hooks, on the Nomination of Douglas H. Ginsburg to the Supreme
Court; October 30, 1987,

# SmmmotﬂemmmL}luuh,mcmaupemndRalth Neas, LOCR Executive Director,
Regarding the Authony Kenoedy Sup 1 ber 20, 1987,

2
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has been made, and for the Court as a forward-looking institution.™®

After a review of Judge Souter's testimony before the Senate Judiciary Committze,
the NAACP opposed his nomination to the Supreme Court.®

The NAACE also opposed the nomination of Justice Willlam H. Rehnquist to
become Chief Justice of the Supreme Court and the nomination of Judge Antonin Scalia
to become an Associate Justice of the Court.®

Some have asked whether the NAACP's decision to neither endorse nor oppose
Clarence Thomas for a seat on the Court of Appeals should somehow preclude us from
taking a position on his confirmation to the Supreme Court? The answer, nnequivocally,
is "no."

The NAACP's decision neither to oppose nor endorse Judge Thomas' Court of
Appeals appointment in 1990 was both a reflection of his troubling record at the EEOC --
& record which had prompled an earlier call by the NAACP for his resignation as Chairman
of the EEQC® .- and a concern about the difficulty and justification for attempting to stop
his confirmation to a lower court pasition based on that record.

Moregver, an individual's suitability for a lower federal court appointment does not
automatically qualify him for a seat on the Supreme Court. As the nation’s "particular

n Sec Lener to Seastor Joseph Biden, Chairman, Senaie Judiciary Committee, from NAACP, . al;
August 3, 1990.

*  Simcoment by Dr. Benjamin L. Hooks, Exsestive Director, HAACY on Nomination of Judge David
Souter to Supreme: Court; September 21, 1990,

B Resolations adopicd at the 77th Annwal National Convention of the NAACP; Baltimore, MDY; Juse 29
Tuly 3, 1966.

= NAACP Resolulions, 77th NAACP Annual Nationsl Coaveation, Ballimare, MD (June 29 - July 3,
1966}, Resolution #4 "Call for Resiguations”,
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guardian of the terms of the written consttution,*’ the Supreme Court has become the
most powerful court of the modern world era. It can override the will of the majority
expressed in an act of Congress. It can forcefully remind a presidem that in this nation all
persons are subject to the rule of law, It can require the redistribution of political power
in every state of the Union. And it can persuade the nation's citizens that the fabric of their
society must be rewoven into new patterns.®

The significance, range and complexity of the issues which are considered by the
Supreme Court, and their potential importance to the resolution of sodety’s most complex

problems, makes the Supreme Count appointiment distinct.

he A i s gemact {Berkelsy, CA.:  University of
&Mom?ml%!;mled,NewYuthapoPrmM).p.B.

*®  The Suoteme Court and Uis Work, Coogressional Quarterty Tnc. (Washingson, D.C), 1981, p.L.
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During Clarence Thomas® tenure as Assistant Secretary for Civil Rights at the
Department of Education from May 1981 until May 1982, he spearheaded an effort 1o
undermine the Department’s compliance with a 1970 federal court order to implement
desegregation and assist Black colleges and a 1975 court order to promptly investigate race
and sex discrimination complainis and conduct compliance reviews. These actions raise
serions questions about his commitment to faithfully execute the laws of the land,

particularly on issues that are so central to the NAACP's mission.”

?®  The civil rights office of the Education D is ible for enforcing Title VI of the Civl
muaudlmuumuammammmdxm nuwmmm
nstituticons that discriminate oo the basis of race, sex, haodicap and age do mot roccive student aid, Chapier 1
grants and other federal funds. numfederdfmmalmmuamndamd:wmequl
opportunity for a quality education in the 16,000 schoo! 3,200 asd universitics, 10,000
proprictary institwtioos (for-profit schools for carcer preparati ‘mdothutypuo(mmchuﬂxm
and muscoms that receive Education Depmnemﬁnds.

*  For instance, sthe&&hAmmlNAACPf‘ ign held it the Washington, D.C., June 30,
1975 and July 9, 1975, i g ptod the Following 5t of Policy:
Access to an equal educational oppartunity and quality education are affirmative goals
of owr Ascocistion.
We reaffinm our commitment 10 integrased edocadon for all cb and comdema the
mumﬂmemmbyrmmhwom&kmdmhnmmumw
school & of public opinlon. We d d that the scales be

balawedmtheudeo‘thcsmdenuwhomhdngdnhdmduuthlila
descgregated fintegrated setting tmher than on the side of recalcitrant school officiale.
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The court orders, which had been promulgated as regulations of the Department of
Health, Education and Welfare and published in the Federal Register in 1978, made clear
that institations which received federal funds must do more than just adopt
nondiscriminatory policies; they must take affirmative steps, including eliminating duplicate
programs and enhancing the resources and programs of Black college.” For example, on
the basis of the court orders, the Black community in Oklahoma was able to keep Langston
University open and to expand its operations despite several state government attempis 1o
close it,

Under Clarence Thomas, however, the Education Department began negotiating with
states to accept plans which gave the states free rein to determine whether desegregation
had been achieved. For example, the Depariment settled its case against the state of North
Carolina by ignoring requirements of the court order.®

In the spring of 1982, women and minotity plaintiffs brought contempt proceedings
against the Depantment of Education for refusing to investigate discrimination complaints

and perform compliance reviews in a timely manner. The Education Department argued

Wwe wuﬁomd:tmwbranche&mhmneismdwﬂegechamummm
legal andfor ed ) means 1o acoeh the rate of school desegregation and improve the
quality of cdecation.

[Scc also, NAACP Resolutions Regarding: (A) HEW, Title VI, and Schools in the South {(63rd coav. rex. 1967);
(B} HEW, Title VI, and Schools in the South (59th conv. mmaa)-(cmew Tiale V1 and Public Schools,
North and West (63rd conv. res, 1972); (D) Federal Enf Legistation (65th conv. res. 1977);
and (E) Sarvival of Public Educsion {73rd comv. res. 1982).]

¥ Criteria Specifying the Ingredients of A ble Plans to Desegregate Stale Systems of Public
Ed {prepared p toSewndSupﬂcmcmﬂ&der),MﬂﬂF&mpus(lﬂl)
e I&uerdaledFMuyu,lmmms Fleming, Chairman of the US. Commiston o Civil

Rights, writing for the Ci B to the F ble Thomas P. O'Neill, Jr., Speaker of the House of
Representstives, Washington, D.C. p. 7.
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that they did not need court supervision.

Clarence Thomas testified that he just did not think investigations could be done in

a timely manner as required by the court. He had a study underway but he did not know

when it would be completed: "The Adams time frames study, which is designed to ferret out

the time frames with the degree of specificity that you are requiring, is incomplete at this

time.

Q

n33}

He also made the following admissions:

And aren't you in effect — But you're going ahead and violating those time frames;
isn't that wwe? You're violating them in compliance reviews on all occasions,
practically, and you're violating them on complaints most of the time, or half the
time; isn't that true?

‘That’s right.

So aren't you, in effect, substituting your judgment as to what the policy should be
for what the court order requires? The court order requires you to comply with this
90 day period; isn't that tnie?

That's right....

And you have mot imposed a deadline [for an OCR study concerning lack of
compliance with the Adams order]; is that correct?

I have not imposed a deadline,

And meanwhile, you are violating a court order rather grievously, aren't you?
YesM

Following the Clarence Thomas testimony, Judge Pratt found that the order to

* Testimony of Clarenoe Thooas, March 12, 1982, p. 7+ Deposition of Clarence Thowiss i Adams v, Bell

*  Testimony of Clarence Thomas, supra.
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investigate and engage in compliance teviews speedily "had been violated in many important
respects and we are not at all convinced that these violations will be taken care of and
eventually eliminated without the coercive power of the Court.” Judge Pratt niled that the
order would remain in effect.®

Judge Prarts comments about Clarence Thomas are very instructive. He contrasted
Thomas' non-perfermance with that of his predecessor, David Tatel, saying I contrasted
Mr, Tatel on the one hand, who was sitting in the same pasition Mr. Thomas was four years
ago or four and a half years ago, with Mr. Thomas...and it seems the difference between
those two people is the difference between day and night**

Judge Pratt also noted that, prior to the Thomas term, as a result of a lot of hard
bargaining, "time frames were temporarily suspended and certain serious efforts were made
to eliminate the complaints backlog, and all that type of thing." However, under Clarence
Thomas "we have almost come foll cycle. [t seems to me, Mr. Levie (counsel for the
government), we've gotten down to the point of where, with the change of administration,
sure we've got Title VI, and these other statuses, 504 and Title IX, but we will carry those
out in our own way and according to our own schedule. And that's the problem that I
have.”

Because of Thomas' inaction, the federal government continued to ignore complaints
that stadents were being excluded from education programs; assigned to "special education”
classes inappropriately, and, refused admission, suspended or expelled from school for

®  WEAL v Bell, Civil Action No. 74-1720 March 15, 1982; The Court's Findings of Fact and Coachesions
of Law.

* WEAL Y. Bel supra,
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invidious reasons. In short, the federal funds continued to flow.”

As Judge Pratt predicted, Clarence Thomas was just a "bird of passing*® By May
1982, he was confirmed as Chair of the Equal Employment Opportunity Commission
{EEQC). The weakening of civil rights protections during the Clarence Thomas tenure at
the Department of Education,® represented a flight from the full, fair and faithful
execution of laws governing equal educational opportunity and was a disservice to the
African American community. The Thomas tenure left a legacy of initiatives and neglect
that threatened to dismantle the crucial federal civil rights effort in education and 1o reverse
more than a generation of progress toward equal educational opportunity for the nation's
youth,

Clarence Thomas did nothing to further the cause of higher education for African
Americans and he failed to implement provisions that would have funnelled millions of
dollars into the historically Black colleges. Indeed, because of steps taken by him and
followed by successor appointees of the Reagan Administration, Black colleges and
universities have seen their funds from the state governments drastically cut and steps taken

to make them nencompetitive in every state in the South.

¥ Siatements by Judge Pratt in respomse to Closing Acg of Defendants, March 15, 1962 Chil Action
No 3095.70 in WEAL v. Bell and Adams v, Bl

¥ JSudge Prait's in response (o Closing Arg of the Defendant”, p.4, WEAL v. Bel) aad
Adams v, Bl

¥ Some effores by the Deparmment of Education to weaken civil righis p were blocked b the
Depamment of Justice found tham 10 be inconsistent with the low. The D of Education Lried o excmpt
Trom gl g civil rights requi over 3,500 p J ,mmmﬂedbyl’ed«alsmdmnd.w
lupmﬂamﬂmﬁglbﬂmnphﬂhm[«mﬂmﬂMu[mdngaﬁkmlzmw
to the Hoporable Thomas P. O'Neill from Arihar . Fleming, Chairman of the United States Commission o
Civil Rights, p, 12}
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The path Clarence Thomas trod led inexorably to the increasing budget reductions,
admission constraints and other impediments that strangle Black public colleges and
universities today. It led to the 1988 anmouncement by William Bennett {then-Secretary of
the Department of Education) that the southern states were all in compliance and had
desegregated higher sducation.

Importantly, these decisions are at the heart of the issues in the Mississippi higher
education case that the Supreme Court will decide in its next term® Clarence Thormas,
whose tenure at the Education Department helped to erode the leverage the Black colleges
and universities had gained, could be on the Supreme Court to rafify his neglect of these
institutions, should he be confirmed.

* The Supreme Court has agreed to decide whether Mississippi is required by sither Uhe United States
Constitution or federal civil rights Laws 10 do more than eod official sepregation m its public wniversities. (The
qmdaMo&pﬂwmeWWMmumumnm

Lovisiana, Kentucky and Tems). Upited S :
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" IV. TeRecodatthe .
Equal Employment Opportunity Commission: . .

In May 1982 Clarence Thomas was confirmed as Chairman of the Equal Employment

Opportunity Commission (EEOC). The EEOC is responsible for enforcing federal law

.guarameeing equal employment opportunity, including provisions remedying age, sex,
handicap, religion, national origin and race discrimination.

The EEOCSs policy is made by five commissioners who are nominated by the
President and confirmed by the Senate, The chair not only is the spokesperson, but is also
responsible for the overall management of the agency. There is also a general counsel
confirmed by the Senate who is responsible for the litigation program of the agency.

It appears that Clarence Thomas built on his record at the U.S. Department of
Education’s Office of Civil Rights by ignoring his responsibilities, complaining about the law
he was required to enforce, and allowing discrimination complaints to go unattended at the
EEBOC, The result was an officeholder who seemingly pieased bis presidential sponsors who
were apparently not interested in strong enforcement policy. Clarence Thomas' record at
the EEOC led directly to his nomination to the Court of Appeals and to the United States
Supreme Court.

Judge Thomas' management priorities while at the BEQ(\:appear at best strange in

view of his repeated emphasis on making individual victims of discrimination whole.! As

# gee EEOK™s Policy Statement oo Remedies awd Relief for Individual Cases of Unlawiul Discrimination
{February 5, 1985).

) |
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he said in 1985, "In the past the Commission has chosen to concentrate on prospective relisf
in the form of numerical goals and timetables, rather than full relief for the party actually
filing the charge. I find it ironic that anyone would put a policy in place which provided less
for those who were getually hurt than for those who may have been hurt as a result of
historical events™ Despite his protesiations, Judge Thomas ill served the interests of
individual, identifiable victims of discrimination as well as those who belong to groups who
were the victims of both past and present discrimination.

In congrcssion;l hearings, Clarence Thomas established a pattern of complaining
about his agency not being organized or not having the resources to perform the
investigation of complaints and the enforcement it was required to do under law. He noted
that he abandoned the “Rapid Charge™ processing procedurse in use at the agency, citing
a 1981 General Accounting Office {GAO) report that wondered whether it might thwant
ciforts to end discrimination by over-emphasizing settlements. It should be noted, however,
that he put no procedure in place that provided more expeditious settlements for the victims
of discrimination.

instead, during each year of Clarence Thomas' tepure, the backlog at the agency
inereased. In addition, a substantial portion of charges reviewed by the GAQ during the

Thomas Administration were closed without full investigations.*

2 ses. Remarks of Clarcace Thomas, EEC Law Scminar i Pittsburgh, PA (May 2, 1965).

* The Rapid Charge Processing System initisted by Thomas' predecessors enconraged settlement only ia
smell individoal cascs mot suitable for Hsigatioa,

“-EEQOC and State Agencies Did Mot Fully Investigate Discrimination Charges,” GAQ Report/HRD-89-11,
October 983 [hereinafter cited a8 "GAD Report].
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At the beginning of the Reagan administration {1980), 43% of new charges at the
EEQC resuited in a setdement. The average benefit was at least $4,600. By November
1982, only one-third of new charges filed resulted in some kind of settiement the average
benefit was down to $2,589. The length of time to process an individual charge had also
increased from 5.5 months to 9 months — almost twice as long as the previcus year.®

Over the years of Clarence Thomas’ tenure at the EEQOC the complaims backiog
grew. Thomas's policy of requiring full investigation of every charge, and an appeal of "no
canse” findings from district directors to EEO(; headquarters for another review, meant that
hardly any of the complaints filed ever got any attention at all. Between 1983 and 1987 the
backlog doubled from 31,500 to approximately 62,000 complaints *

As a result of continuing concerz in Congress and among civil rights advocates
regarding these problems, Chairman Augustus Hawkins (D-CA), Chairman of the House
Committee on Education and Labor, subsequently joined by cight other members of
Congress, requested in April 1987 that the GAQO conduct a comprehensive siudy of the
Agency's enforcement activities and administrative procedures,

After investigating six District offices and five State agencics which were under
contract with the EEOC to investigate discrimination charges, the GAO released its report
in October 1988. The GAO found that 41-829% of the charges closed by the District
EEQC District offices and 40-87% of charges closed by the contract State agencies had not

“l
*ud
4?u
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been fully investigated. Moreover, the backlog of charges still 10 be investigated had
increased substantially.

By the end of fiscal year 1984 ~ the first full year of Chairman Thomas' alleged
policy of full investigation of all charges - the backlog had increased to 40,000 cases. The
number of charges had remained constant over this same period. By the end of fiscal year
1987, the backlog was approximately 62,000 cases with a slightly lower intake than the
previous year.®

The GACQ review was undertaken in large part to determine.what impact, if any,
Chairman Thomas' philosophical views might have had on compromising EEOC field staff's
enforcement activity.

The GAO findings are instructive in this regard.  Firse, the GAO found that large
percentages of the charges closed by EEOC District Offices and State Fair Employment
Practice Commissions with no-cause determinations “were not fully investigated™ In
making this determination, the GAQ first asked the EEOC to delineate for it the elemants
of an sppropriate charge investigation. Based on the criteria provided to the GAO, the
agency determined that critical evidence “was not verified in all 11 of the offices in at least
409% of the charge investigations”™ As the GAO repart noted further:

AowrdmgtoEBOCs Director of Program Operations, the verificadon of evidence

is particularly important to determine whether an employer has oinitted certain
information that might adversely affect its position on the cherge. Investigators

'}
‘4
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frequently accepted employer-provided data without verifying its validity."™

Second, the GAO nioted that the next most common deficiency was the Commission's
faiture to interview relevant witnesses. As the GAO noted:

*[Iln all 11 of the EEOC and FEPA offices we reviewed, we found charges that were

closed although investigators had net interviewed relevant witnesses who had been

identified by the charging party, employer, or investigator.”®

Third, the GAO found the EEOC frequently failed to obtain information on similarly
sitvated employees which was critical to the investigation of charges alleging disparate
treatment. Although almost all of the chasges it reviewed were based on this allegation, "in
five of the eleven EEOC and FEPA offices we reviewed, we estimate that at least 20% of
the disparate treatment charge investigations did not compare the charging party with any
sirilarly situated employees or with all of those who were identified as similarly situated, ™

Finally, and of particular importance, the GAC specifically noted that EEOC
imposed quantitative production goals creating an incentive among its investigators to
complete & cenain number of cases. As \be report stared, "investigative seaff in four of the
six offices we reviewed said they were still required to meet headquariers-established
production goals, or face some adverse action such as a kow performance rating” The

report noted further that:

i
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"[}n one EEOC District Office, some supervisors commented that they frequently
placed more emphasis on meeting their quantitative goals than adhering to the
Compliance Manual requirements for investigations.

The General Accounting Office reported in October 1988 that the Commission's full
investigation policy did nothing except create confusion among the staff about when an
investigation was complete. In many instances the staff simply closed cases without any
settlement.

In response to these and other criticisms, Chairman Thomas labelled the GAQ report
*a hatchet job." In an inmerview with the Los Angeles Times, he said that "it's a shame
Congress can use GAQ as a lap dog to come up with anything it wants...*® Most of these
negative policies which were disclosed through the GAQ study persisted throughout his
tenure as Chairman of the EEOC.

Meanwhile, as people complained about not being hired, or promoted or lasing their
jobs because of discrimination, Chatrman Thomas continued blithely to tell the
appropriations committees about his satisfaction with the way things were going at EEOC.,
When the House Appropriations subcommittee asked about the 1988 GAO report,
Chairman Thomas criticized the report’s "methodology.”

He also told the subcommittee in 1989, seven years after he became EFOC
chairman, "Never did we say that we could accomplish that overnight and never did we say
we were perfect.” Chairman Thomas continued, saying, "But I have not seen, even in the

GAQ report, any effort forthcoming to finance the agency in a way that it can do the things

I at 31
% The Los Angeles Times, Oclober 11, 1988,
¥
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necessary, improvements in the library, the necessary improvements in personnel, ete,"*
Chairman Thomas' interest in helping individual victims was not evident in his procedures
for handling complaints. Large numbers of people whe complained to bis agency obtained
no relief and did not even have their cases investigated.

In policy direction and leadership Clarence Thomas operated consistent with his legal
mandate for over a year at EEOC. He supported affimative action in a 1983 speech.”
At that time he noted "it is settled that, as a matter of law, affirmative action including the
use of numerical goals, may be used in appropriate circumstances.

In testimony before the House Subcommittee on Employment Opportunities on April
15, 1983, Chairman Thomas agreed that affirmative action relief was proper not just for
identifiable victims but also as a group remedy in discrimination cases.

Congressman Hawkins asked him:

Suppose there is a case in which specific discriminatory practices are
identified, such as in disparate treatment cases for example, in which women
are denied entrance into certain training programs, or in cases where
indefensible low numbers of minority employees are promoted 10 bank officer
positions, in such cases the diseriminatory practice is clear and overall liability
can be assessed. However, it is absolutely impossible to identify the individual
victims of discrimination a5 distinct from the affected classes, Now in such a
hypothetical situation, would Titde VII of the law recognize formula relief?
Thomas: It is our view that it does Mr. Chairman.

Hawkins:  Would you say formula relief would be appropriate for ¢lass members?

% Testimony Befors the Sub ittee on Ci e, Justice, State amd Jediciary, Committes om
Appropriaticns, 1015 Congress, 14 Session (February 21, 1989).

% Speech to Personncl /Equal Employment Management Conlercnes, Department of Health and Human
Services, November 16, 1983,

* 4
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Thomas: I would, again, [ am not the judge, but in cases where it is impossible or
difficult to determine the precise relief that should go to the individuals,
remedies have permitied the use of formula relief. Whether or not the
speuﬁcusethatyouomlmewou!dbeoneofthosecases.ldomtknnw But
it is available m cases where it would be impractical to provide such
individual relief®

Chairman Thomas soon changed his public position on affirmative action in what
appeared (o be an effort to conform to the views expressed by William Bradford Reynalds,
the Assistant Attorney General for Civil Rights, in opposition to affirmative action
numerical remedics. By 1984 Chairman Thomas consistently announced his opposition te
federal laws and regulations requiring affirmative action remedies. Only when substantial
pressure was put on EEOC by the Congress did Thomas and the Commission retreat.

In hit EEQC confirmation hearings in 1986 Clarence Thomas agreed 1o change the
nonenforcement policy. He did, however, continue to express his opposition to affinmative
action in the Congress, in speeches and in writings.

Chairman Thomas told the Subcommitice on Guovermment Activities and
Transportation of the House Commitiee on Government Operations on July 25, 1984:

‘The Chairman of the Endowment, William J. Bennett, in a letter to me but delivered

to the Washington Post and me, dated January 16, 1984, explained his opposition to

making determitrations of under-representation and to setting [eraployment] goals for
fiscal year 1983 by stating that the Department of Justice had declared that the

Commission exceeds its authority in seeking such information. He also said that he

believes that employment policies should not be influenced by race, ethnicity or

gender. My personal views are consistent with Mr, Bennett's on this issue. However,

we have vlewed our statutory authority and obligations to be at odds with such
personal views.®

* Testimony Before House Sub itice 0o Eenpl [o ities (April 15, 1983).

® Hearing befors the Sub Activities and Transpoctation of the House Committes
u@wmmmmmwmm(mlyﬁ.lm).
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In Jate 1985, the siaff at the Committee on Education and Labor conducted an
investigation of the effect of the implementation of recent directives relating to goals and
timetables and to the overall enforcement posture of the EEQOC. 'The Committee's
investigation also reflected concern regarding the status of case processing operations, the
use of performance standards in employee evaluations and, as noted above, the impact of
the EEOC's reorganization in 1984 on its overalt enforcement program.

In the eourse of its review, Committee staff learned that the Acting General Counsel
had also instructed his tegal staff not to seek the enforcement of goals and timetables in
existing consent decrees as well as in future ones.® This policy, although implemented by
the Acting General Counse), was in all respects reflective of Chairman Thomas' position
regarding the use of goals and timetables.

A further concern to the Committee was the fact that ¢lass action cases and charges
which did not identify "actual victims of discrimination” were regarded as unacceptable to
the Commission. The staff also learned that the Commission had begun evaluating charges
on @ new - higher — standard of proof than the previously relied upon "reasonable cause
10 believe™ test. The new standard was articulated in a "Statement of Enforcement Policy”
dated September 11, 1984, which also created substantial confusion among EEOC staff
regarding the circumstances in which they could seck "full relief,” such as back pay,
retroactive senjority, and in general, placement of a person in the position in which he or

she would have been in, but for the unlawful discrimination.

& =A Report on the Investigation of Civil Rghu&fumbyﬂqumlEmphymmﬂmmy
Commission,” the House Convmittes on Education and Labor, U.S. House of Rep
2nd Session (May 1986), at p.11.
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Among the other policy concerns was the Commissions' apparent renunciation of the
adverse impact theory traditionally used to prove disctimination and articulated by the US.
Supreme Court in Griggs v, Duke Power Company.® This policy change, like the goals
and timetable policy, was issued orally.

Professor Alfred Blumrosen of the Rutgers University School of Law described this
precess as “government by innuendo, where responsible officials skulk in the comridors of
power, hoping that staff will intuit their desires.® Moreover, the EEQC has a policy on
goals and timetables which includes the use of poals and timetables in court decrees that
result from litigation. That policy is expressed in the Affirmative Action Guidelines which
were adopted after notice and comment proceedings nnder the Administrative Procedure
Act and which have the farce of law.*

The congressional staff also investigated 2 number of administrative and personnel
practices which were of concern to the Committee, including a greater emphasis on the
rapid closure of cases at the expense of quality investigations, and efforts by some District
Directors to “pad” the number of charges processed in order to present more favorable
statistics and to disguise the Commission's failure to do complete reviews of the work of
state and locat Fair Employment Practioe Agencies (FEPA).

All of these negative policies and administrative procedures were @ result of either

401 U3, 424 (1971),

% Hearing ot EEO Enll t, Sub ittee on Employ Oppaortusitics, Committes oa Education
and Labar, 9tk Congress, st Session (March 13, 1986) (St of Profssor Alfred B ) Mhoreinaitor
cited as "Hearings'].

* 20 CF.R. S1608 (1979).
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Chairman Thomas' philosophy or assumptions made by staff regarding what they perceived
he expected they do. Thomas, aware of these several problems, either attempted to deny
responsibility for them or to explain them away as necessary procedural modifications to
improve the Agency's overall enforcement activities. Such improvement never manifested
itself in relief to victims of discrimipation.

While consistently assuring concerned members of Congress that the agency was not
abandoning the use of goals and timetables, the Commission published a resubmission in
the Regulatory Program of the United States which stated, with respect to affirmative
action:

"[TThe federal enforcement agencies..turn the statutes on their heads by requiring
discrimination in the form of hiring and promotion quotas, so-called goals and
timetables, and by vsing rigid stavistical rules to define discritnination without regard
to the plain meaning of that term.... As Chairman of the EEQC, I hope to reverse
this fundamentally-flawed approach to enforcement of the anti-discrimination
statutes."

As a result of these and other disclosures, members of Congress wrate (o Chaimman
Thomas on January 23, 1986 regarding the goals and timetables policy, articulated by Acting
General Counsel Butler. On January 31, 1986, the Chairman responded stating his support
for the Acting General Counsel’s actions. In that letter he stated that the General Counsel
*has acted within the scope of statutery authority.... [Elxercise of his litigation authority is

not inconsistent with the... Code of Professional Responsibility, Commission policy or the

S EEOC Resubmission to the Office of Management and Budget in Begulatory Program of the United
States Goverpment {April 1, 1985 - March 31, 1986).
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Comunission guidelines.. which permit but do not tequire the use of gouk and
timetables, "%
In a January 11, 1986, Washington Post article he disclosed that the "de facto policy
(on goals and timetables) has been in effect for about & year as the Commission considers
proposed legal settiements.” Thomas told the Post that "should a consent decree with goals
and timezables come before the Commission, it dossn't have the votes. They simply don't
get approved.™
In 1986 Thomas lestified before the House Subcommitiee on Employment
Opportunities in a hearing called over concern about an announcement that the agency
would no longer include goals and timetables in the consent decrees negotiated with
employers. He told the committee that four years before, which would bave been 1982, "the
first case in which we had a direct vole on that was the Beecher case, which was similar to
the Williams case, At that time, the vote was four to one, as | remember, in favor of goals
and timetables.™
Representative Martinez asked him:
Are goals and timetables acceptable now?
Thomas: To me they are not. The way I read §totts - [the Memphis firefighter's case
in which a defeat for the black firefighters was described by Bradford
Reynolds as a “stam-dunk” for the Administration), the broad way. I think
that goals and timetables, as implemented, wind up eventually or result in the

consigeration of race or sex, and I think Title VII on its face says that is not
t¢ be done.

® Letter to Congress Jamuwy 31, 1986 responding to Congressional Jetter (January 23, 1986).
¥  Wahingion Post (Janwary 11, 1986)
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Martinez:  Then il is definitely your opinion that timetables and goals are not proper to
use or a remedy?

Thomas: That is my opinion, although 1 will not necessarily say that is shared by every
Commissioner.

Chairman Thomas continued his public arguments against goals and timetables even
after the Supreme Court made clear in 1987 that they were still permissible and his and the
Justice Department's interpretation of Stoits was wrong.® By 1989 Thomas said in a Cato
Institute publication, "Assessing the Reagan Years™, that "I am confident it can be shown,
and some of my staff are now warking on this question, that blacks at any level, especially
white collar employees have simply not benefitted from affirmative action policies as they
have developed.”™ This statement came from Clarence Thomas who was admitted to Yale
Law School as a part of an affirmative action policy and who has had a sucoession of
governmeni jobs in positions that only opened to blacks since affirmative action was
instituted.™

Chairman Thomas became adept, in his last years at EEQC, at advancing his antf-
affirmative action position behind a facade of interest in promoting remedies to employment
discrimination. The careless reader might think Thomas' article, "Affirmative Action Goals

*Jn@ﬁmumwmmmwmmmwmm

Rights a5 a Principle Versus Civil Rights a5 an Inderest,” Assessing the Reagan Years, st 306 (1989).
14, at 397,
T Spe Jetter to the Washington Burcay from Richard P. Thornell, Professor of Law, Howard University
School of Law, July 29, 1991 and supplemscntal statcmcnt, dated August 1, 1991, which provide a history and
dumpﬂmd&edﬁmﬂmuﬁwuﬂanmderwtmhdamﬂmumnhuwdmt&hkmsm

These & sl p -m and & ¥ on the anti-affirmative actioa positions takea by
lndpmurdnmtotheaﬁmummeﬂoﬂslhamwmm
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and Timetables; Too Tough? Not Tough Enough,” was a strong defense of statistical
remedies for employment discrimination,” But they would be misled. Chairman Thomas
admitted the Supreme Court had upheld goals and timetables and other race conscious
remedies but insisted “goals and 1imetables, long a rallying cry among some who claim to
be concerned with the right to equa) employment opportunity, have become a sideshow in
the war on discrimination.*™

Most complaints filed do not call for goals and timetables, said Thomas, and for
those that do, goals and timetables "are fairly easy on employers”, In addition to back pay
and other already legally permiited relief, he thought there were tougher means of
deterrence. "One such approach would be for courts to impose heavy fines and even jail
sentences on discriminators who defy court injunctions against further discrimination, To
those of us who consider employment diserimination not only unlawful but also a moral
abomination, such measures are aliogether hiting." He also supported handing "control of
an employer's personne! operations to a special master” or requiring family businesses “to
eliminate the family member preference” in hiring. All these, Thomas proposes in the
article.

Aside from the question as 10 why Thomas did not propose using these approaches
in addition te goals and timetables as possible solutions, his behavior made clear he was not
serious about the proposals in the article. Not once in his eight years as EEOC chairman,
not in countless pages of testimony before the House and Senate did Chairman Thomas

7 Yale Law & Policy Review (Spring 1987).
P
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ever propose that Congress legislate these propasels. In other words, they seemed to be a
smoke screen behind which to hide his personal disagreement with the Court's approval of
numerical remedies,” and his refusal to implement the law.

He continued, however, to express his objections regarding affirmative action in
various newspaper articles as well as in speeches before various organizations. These
statements were a continuing concern to members of Congress and to civil rights advocates.

Thomas' affirmative action views and policies also placed the Commission's
*Guidelines on Affirmative Action” and the *Uniform Guidelines for Employee Selection
Procedures® in question.™ The Affirmative Action Guidelines specifically approve the use
of gogls and timetables to encourage voluntary compliance with Tite VIL® The principles
underlying the guidelines were based on Griggs v. Duke Power Company, which barred the
use of tests and other employment selection criteria which had a dispropostionately adverse
impact on women and minorities. Thomas indicated that he believed the guidelines
encouraged “too much reliance on statistical disparities as evidence of employment
discrimination,™

Chairman Thomss frequently criticized the Commission’s proceedings, as well as
cases in progress. On one occasion, he criticized the merits of a then-pending EEO zex
discrimination lawsuit against Scars. Rocbuck & Company, stating that it “relies almost
exclusively on the statistics” A Sears attorney attempied 1o depose Thomas because of his

7 fhe Uniform Guidelines for Employee Selection Procedures, 20 CER. S1607.1 (19%5).
s, 1 Labor Lawyer 261 (1985).

™ Sce Blumrosen, The Binding Bifect of AN
™ New York Times, December 3, 1984, p. 61,
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statement. Congressman Hawkins, during hearings, queried whether it was "appropriate for
{Thomas) as Chairman of the Commission...to criticize the Commission's own case while the
case is still before the Court.™

Although the 1972 amendments to Title VII gave the EEOC the mechanism to attack
institutivnalized patterns and practices of discrimination, the EEQOC under Chairman
Thomas made litele use of this authority. Both individual and systemic charges decreased
significantly while he was Chair of the EEQC, At one point in time, the Education and
Labor Committee was forced to work with the Appropriations Committee to earmark funds
in the EEOC appropiation (0 be used for the specific purpose of increasing the number of
systemic cases being brought by the EEQC., On another occasion, the Committee
threatened other cuts in the budget of the Chairman and members of EEOC because of
their failure to pursue more systemic charges.

After several news articles about the Commission’s policy of focusing on individual,
rather than class charges, in March 1985, 43 members of Congress sent a letter to Chairman
Thomas expressing "their grave concera” regarding the EEQCS failure to pursue systemic
litigation. In the letter they indicated their concern that the new focus on individual charges
and individual victims of discrimination "may be a way for the EEQC to avoid pursuing class
action cases.” Thomas explained that the Commission was not avoiding class actions, but
instead was merely attempting 1o seek "full and effective relief, on behalf of every victim of
unlawful discrimination, through individual and class actions, as appropriate.”

As the Committee's investigation and report indicated, the new policy was an

sc, The Washington Post (July 9, 1985), at Al
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immediate and predictable failure in that sufficient resources simply are never available o
pursue cvery valid charge of discrimination filed with the EEOC or 2 contracting state
agency.

If one considers also the significanily negative impact which Commission policies had
on the Commission's processing of age discrimination cases and the mishandling of the
ADEA cases which occurred in 1987, it is altogether reasonable to concluds that Chairman
Thomas did not undertake his duties in good faith nor did he pursue them in a way likely
te achieve the goals of Title VII of the Civil Rights Act of 1964,

During Judge Thomas' teaure, the EEOC failed to process the age discrimination
charges of thousands of older workers within the time needed to meet stawtory filing
requirements under the Age Discrimination in Employment Act (ADYEA), leaving these
workers without any redress for their claims, Some 13,873 age discrimination claims missed
the statutory deadline. Ultimately, Congress had 1o intervene and enact legislation which
reinstated the claims, but the issue remains a matier of serious concern.™

Qlarence Thomas was tied to a philosophy which opposed use of most of the tools
which had been effective in achieving non-discrimination for minorities and women. He
effectively spemt eight years misrepresenting to the Congress 2 commitment to the full and
fair enforcement of these laws.

™ Sce, Letter from Rep. Edward Roybal, Chairman, Houss Selact Commilise on Agiag to Seaators Joseph
Biden and Strom Thurmoad cxpressing "strong opposition” to the sominaiion of Judge Ck Thomas (July
16, 1991).
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V. Articles and Speeches:
Andnabsis

Judge Clarence Thomas bas a modest record on which to base an evaluation of his
judicial opinions and legal writings.

Judge Thormas’ previous litigation experience is minimat; his judicial record is scant.
At the time of this writing, only two opinions with constitutional issues attributable 1o Judge
Thomas are available: 1) Farfakhan and Stallings v, U5, 1990 WL 104925 {July 5, 1990)
where the court remanded the matter to the district court with instructions to review its
decision to exclude Reverend Louis Farrakhan snd Reverend George Stallings from
attendance at the Marion Barry trial; and 2) Bovd v, Coleman, 906 F.2d 783 (1990), where
the court found that entry of summary judgement in a jury trizl was a barmless error even
though 2 possible viclation of the defendant's Seventh Amendment right to trial by jury.

But whay is published in law reviews and court reporis is not the only measure by
which to assess the quality of a judicial nominee. What follows represents both a digest of
and commentary upon a wide variety of documents. These include articles, speeches, and
interviews by Clarence Thomas; press accounts and opinion pieces on Thomas' views; and
a large amount of biographical data -- most of it drawn from the published statements of
Judge Thomas himself.

This part of the assessment is divided into two sections. The first section is entitled

*How Clarence Thomas Views Himself and the World" In this section we have tried 10
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articulate what Judge Thomas has presented as his animating beliefs, his basic world view.
We believe that, by far, this is the most significant issue to consider with regard to any
Supreme Court nominee. ' The second section demonstrates the way Judge Thomas -- the
student, lawyer, EEOC chairman, and federal judge -~ uses institutional roles to realize those

convictions,

‘When considering Fudge Thomas' views as expressed in the written record, we believe
it important to talk both of content and affect. The “intangibles™ of Thomas' political faith
may be more important than the ideas he has publicly espoused. By way of illustration, we
offer Thomas' enshringment of Oliver North as an example of “the feel* of Thomas'
conservative views.”

Thomas' world view seems 10 rest on three intellectual pillars:

(1) Individualism - Thomas embraces a radical individualism ordinarily associated
with 19th century laissez faire capitalists, This individualism informs not otly Judge
Thomas' views on economics and government regulation but, also his understanding
of affirmative action, constitutional rights, government assistance to poor people, and
national education policy. The individualism of Clarence Thomes docs not mercly

™ In Asszssing the Roagag Years, Thomas wrote:

mmmmam&eﬂonmammmw

now b Haw do we schleve this objeat? ﬁnixddmulilpnilb
mmm&mﬂﬁﬁmﬁm‘hhﬂmtﬁewwm Parily
disarmved by his atvorasy’s insitence ou avoiding cdosed scssions, the commities bext am ignomimions

retreat before Novth's direct attack on it and, by on, on Al of Congress. This showy thas people,
whea 0ot p d with di d reporting by the media, do act on their common sense asd good
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exalt the ability to overcome hardship. It reflects a distrust and devaluation of
collective effort, group identity, and communal struggle,
{2) Self-Help - This may be seen as a derivative of Clarence Thomas' commitment
to individualism, but because it seems to play such a large role in Judge Thomas'
self-understanding, it has its own peculiar aspects and deserves 1o be treated
separately. Clarence Thomas embraces the myth of the self-made man. He seems
1o believe that be “made it* through hard work and self-discipline, and that therefore,
anyone else can do the same, Though Thomas has occasionally shown some sense
of indebtedness ta the countless African Americans who strupgled before him, he
demonstrates virtually no appreciation for the sheer luck involved in his success - i.e.
natural genetic endowments, being born into a decent family, getting into a nurturing
grade school environment, making the right contacts, etc. Moreover, Thomas
displays little loyalty 10 or appreciation for African American community groups
which have long espoused both self-help responsibilities and government
assistance ®

Judge Thomas appears to have even less appreciation for the irony of his
profiting from being an African American conservative. A particularly ironic
example of this can be illystrated by remarks Thomas made at a gathering of Aftican

American conservatives at the Fairmont conference in December of 1980, Thomas

% Thomas' speech to the Heritage Foundation on “Why Black Americans Should Look 1o Conservative
Policies,” (Junc 18, 1987) is an interesting case in point. The speech has an extensive autobiographical
introduction in which Thomas speaks sbout the environmen) in which be was ralsed, Though it may be nuural
for Thomas to attritrute his success to his fne upbringing, his complete silence on the social struggles of African
Americans is striking, From reading Clarence Thomas one would wever gather that a civil rights strugghke cver
took place in this country.

50



told an interviewer:
*If I ever went to work for the EEOC or did anything directly connected with
Blacks, wy career would be irreparably miined. The monkey would be on my
back again to prove that I didn't have the job because I am black. People
meeting me for the first time would avtomatically dismiss my thinking as
second-rate, !
Thomas accepted Renald Reagan's appointment as Assistant Secretary of Education
for Civil Rights in 1980, and as Chairman of the EEOC in 1982.
{3) Higher Law - There is no clear consensus as to what extent, if at all, Judge
Thomas would rely on his often-quoted theories - higher law, natural law and
natural rights - in determining the most fundamental privacy rights of individuals.
On the other hand, Judge Thomas has stated admiration for a controversial essay
authored by Lewis Lehrman, entitled the Declaration of Independence and the Right
1o Life, which he said provided “a splendid example of applying natural law."®
The term "natural Jaw" has a fairly long and generally respected philosophical
lineage. Indeed, within the American political tradition, the phrase may evoke
thoughts of Thomas Jefferson. But such an association is, it appears, incorrect. The
natural law of which Clarence Thomas speaks of has little to do with the secular
bumanizm of Thomas Jefferson, and a great deal to do with the sectarian and highly
theological writings of medieval scholastic philosophers like Thomas Aguinas. In the
scholastic understanding, natural law is seen as a promulgation and instantiation of

* S0 “Wrong Man For The EEOC," Washington Post, Cart Rowan, July 14, 1982, p. A2L, col. 4. Sec also,
"A Question of Fairness*, The Aflantic Moathly, February 1987, p.75, aol2.

2 “Yhy Black Americans Should Look to Conscrvative Policies,” Speech to Heritags Foundsiion, Clarence
Thomas, Tune 8, W87,

EH
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the divine law. Thomas appears to view it in much simpler terms -- as a principle
of adjudication to protect economic rights.

Recenlly, the issue of natural law came up in a courtesy visit between Judge
Thomas and Senator Howard Metzenbaum (D-OH), Senstor Metzenbsum asked
Judge Thomss to claborate on bis view of natural law. “Well Senator,” Thomas
reportedly asked, "do you think it's proper for a human being 10 own another human
being?" Senator Metzenbaum said no. YThe reason you think that's wrong is because
we all have pawral rights,” Thomas explained. That did not end the subject,
however. "What about 2 human being owning an animal?® the Senator said "Is that
part of naiural law?" Judge Thomas said he would have to check his own and other

writings on natural law for an answer ®

First, with regard to individualism, Clarence Thomas has consistently used the notion
of individual rights to attack affirmative action policies and a broad range of progressive
interventions by the judiciary. The word "individual" recurs scores of times in Judge
Thomas' syllabus. In Assessing the Reagan Years he expresses his understanding of the
purpose of an insulated judiciary in writing: "The judiciary was protected to ensure justics
for individnals. "

Given this understanding of the judicial role, it shonld not be difficult to see why

 Fred Bamcs, “Weirdo Alert’, The New Rouublic, August 5, 1991, 7.

¥ Clarence Thomas, "Civil Rights as 3 Principle Versus Civil Rights as ao Isterest,” Asscising [be Roagnn
Xiars, Cato Institute, p. 394,
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Thomas ohjecté so strongly 1o what he perceives to be judicial protection/recognition of
group rights. Writing for the Yale Law & Policy Review Thomas remarks:

I continue to believe that distributing opportunities on the basis of race or gender,

whoever the beneficiaries, turns the law against employment discrimination oa its

head. Class preferences are an affront to the rights and dignity of individuals both
those individuals who are directly disadvantaged by them, and those who are their
supposed beneficiaries.™

Tudge Thomas' understanding of the correct response to discrimination is consistent
with his emphasis on individualism. Not surprisingly, Clarence Thomas' tenure at the EBOC
was characterized by a dramatic rednction in the number of cass action suits. In focusing
on individualism, Thomas adopts a tort-like understanding of discrimination. That is to say,
a specific individual demonstrates a specific intentional harm by a specific discriminator and
a particular remedy is fashioned to meet that individual's needs.

The NAACP has reason 10 be particularly concerned sbout this approach to
employment discrimination law. African Americans, particularly African American women,
have fewer employment options and are particularly vulnerable to downturns im the
economy.” As reported in a recent Washington Post arnicle:

“White women have more job mobility because they are more ofien seen by

management as sisters, daughters, or wives, but black women are seen as outsiders.
So white women get 10 be patronized, and black women get nothing ™

* Clarcoce Thomas, "Affirmative Action Goals and Timetables: Too Tough? Not Tough Esought™ Yale Law
aed Policy Review, Vol 5: Number 2, 402, 40,

* A Comnon Destiny, National Research Council, (Waskisgton, DC: 1969), p.7.

* Carol Kkinman, "Black Women Still Liksly 10 Get Stock st Low-End Jobs,” The Waskington Post, July
14, 1991, p2.
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An example of the inherent limitations of an "individualistic, tort-like* approach 10
employment discrimination law may be gleaned from a review of an EEOC opinion
rendered under Chairman Thomas in 1985.%

Three female sales clerks filed a Title VIl complaint after Josing their jobs as clerks
in a women's fashion store. Each had been fired after refusing to wear swim attive while
at work during a swimsuit promotion. The women charged that unlike other promotional
outfits, swimsuit attire would subject them to sexval harassment and leave them vulnerable
to unwanted sexual remarks and condoct. They complained that even when dressed in their
normal working attire of jeans and a blazer, they were subjected to recurring instances of
young men whistling and knocking on the store’s windows to get their attention. The
women also noted that they regularly had io venture outside the store to use common mall
facilities because the store had no resiroom or eating facilities of its own.

Almost four years after the women lost their jobs, the EEQOC ruled against them.
According to the Commissioners’ decision, the evidence was not sufficient to suppont a
finding that the outfits would have subjected them to uwnwelcome sexval conduct or
harassment. The EEQC noted, however, that in certain circumstances a requirement that
employess wear sexually provocative cutfits can violaie Title VIL

Inextricably bound to his belief about radical individualism is Clarence Thomas'
conception of limited government. Judge Thomas articulates that affirmative action policies,

like other forms of government assistance, reduce motivation and foster dependence. In this

* Equal Employtent Qpportumity Commission, EEQOC Dexision No. 85-9, June 11, 1985,
54
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regard, there is a question of whether he will add to the already solid majority on the Court
which endorses a theory of government where the “baseline” for government services is zero.

Judge Thomas, however, adds something new: an explicit declaration that the
protection of group rights leads to totalitarianism:

Maximization of rights is perfectly compatible with total government and regulation

Unbounded by notions of obligation and justice, the desire to protect rights, simply

plays into the hands of those who advocate a 1otal state.”

The theme of self-help is most evident in Judge Thomas' autobiographical
recollections where he provides us with his thinking about all government assistance
programs to disadvantaged people. Thomas' commencement speech at Savanngh State
College bears ample witness to Thomas' faith in self-help.® Judge Thomas' speech is most
eloquent, He exhibits what appears to be genuine humility and speaks movingly about racial
discrimination. Judge Thomas sounds the old theme that anyone can overcome
discrimination if they work hard enough:

Over the past 15 years, I have watched a5 others have jumped quickly at the
oppormmnity t¢ make excuses for black Americans. It is said that blacks cannot start
businesses because of discrimination. But I remember businesses on East Broad and
West Broad that were run in spite of bigotry. It is said that we can't lsam because
of bigotry. But I know for a fact that tens of thousands of blacks were educated at
historically black colieges, in spite of discrimination, We leamed to read in spite of
segregated libraries. 'We built homes in spite of segragated neighborhoods. We
learmed how to play basketball (and did we ever learn!) even though we couldn't play
in the NBA.

¥ Ancuing (he Reagan Yeass. p. 399.
“June 9, 1965 — see New York Tiwes, July 17, 1991, p. A2, col. 2.
L]
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Judge Thomas presents a construct that is oblivious to the complex structural factors
of racism. No acknowledgement is made of the systemic exclusion of blacks from venture
capital. No recollection of racist policies which have denied morigages to blacks. Neo
memory of sthe debilitating effects of overcrowded and underfunded schools is recalled, No
mention of the organizations — the communal enterprises against bigotry and oppression ~
that African-Americans have formed in their struggle for equal rights.

Clarence Thomas' logic is straightforward: he sets up a liberal straw man (blacks
have tried to abdicate all responsibility for their gwm liberation because of prejudice) and
then knocks it down by citing some anecdotal evidence of those who survived. He infers,
from the few, that everyone can make it.

‘What is even more disturbing, however, is the way in which this logic leads into
blaming the victine. For it follows, if some blacks made it in the face of discrimination, then
surely alf blacks can, and if a]] blacks can make it in the face of discrimination, how does
one gccount for the fact that so many don't make it? The obvious answer is that there is
something wrong with them — they just don't work hard enough. Why don't they work bard
enough? Judge Thomas scems to suggest an answer in this autobiographical reflection on
his own success:

In 1964, when I entered the seminary, I was the only black in my class and one of

two in the school. A year later, ! was the only one in the school. Not a day passed

thas I was not pricked by prejudice. But 1 had an advantage over black students and

kids today. I had never heard any excuses made, Nor had I seen my role models
take comfort in excuses.

The obvious implication is that somehow, in reminding the African American

56
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community of systemic racism, white and black progressives have disabled the community.
It is not difficult to extend this logic to a generalized opposition to affirmative action, What
may be more difficult 0 see, but what is critical 0 the assessment of the NAACP, is
Clarence Thomas' subtle but profound message that civil rights organizations are themselves
to blame for the dissmpowerment of black America.

Finatly, Judge Thomas' view of Natural Law impacts upon his nnderstanding of the
constitution and might form the basis of his epposition to 2 generalized right of privacy.
That Thomas has praised Lewis Lehrman's article on the right to lite of a fews is well
known.” Lehrman defends an jnalienable right to life for the fets (thus precluding the
possibility of any state allowing even therapeutic abortions). Innumerous public statements,
Thomas has shown hostility toward the two decisions most fundamental 10 the privacy and
reproductive freedoms of Americans: Griswold v. Connecticut, 381 U.S, 479 (1965) (right
10 use contraception) and Roe v. Wade, 410 U.S. 113 (1973) (right to obtain an abortion).
Will this potential future Justice invoke this higher law rather than enforce the law of the
land?

Perhaps the best example of Judge Thomas' thinking on the subject is his articie "The
Higher Law Background of the Privileges or Immunities Clause of the Fourteenth
Amendment" for the Harvard Journal of Law & Public Policy™ There, Judge Thomas

%mmmmmwm Jml&wﬂawm
Thomas praised Lek s ey a8 & “splendid example of applying watwral law.” (p. §) Defenders of l#
Mmmm-mmmamwm was speaking in the
Leheman puditorinm). However, ovea for those ot concerned sbowt & woman's r#u. to choo: aa sbortios,
the prospect of Thomas g Ny applying this method of jurisprudence should siill be profowndly trowbling.

" Vol 12, Number 1, p6d.
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advocates that "Natural rights and higher law arguments are the best defense of liberty and
limited government” Thomas uses his discussion to sound a theme to which he frequenily
returns: praise of Justice Harlan's dissent in Pessy v. Ferguson.

Judge Thomas has become very adept in portraying African Arnerican heroes as
supporters of his point of view. In this regard he distorts the views of Frederick Douglass
to provide support for his arguments against Brown v, Board of Education and gther civil
rights measures in ways tha? raise serious doubts about his integrity.

In his 1987 article in the Howard Law Joumnal, Thomas would have the reader
believe that Frederick Douglass and Thomas were intellectual soulmates. According to
Thomas, we should regard "..the Constitution to be the fulfiliment of the ideals of the
Declaration of Independence, as Lincoln, Frederick Douglass, and the Founders understood
it*® (emphiasis ours)

Frederick Douglass, of course, believed one could argue for the abolition of slavery
by claiming that the Constitution was an antislavery document, but imagine his surprise if
he knew that for Thomas' purposes he considered the Declaration of Independence to be
an antistavery document, as well™

Thomas distorts the view and insnits the memory of Frederick Douglass, who hated
the Declaration of Independence so much that he refused to speak on the Founh of July

"Howard Law Joumal on “Toward a ‘Plain Reading of the Constitwion - The Declaration of
Independeace in Constitutional Interpretation”, vol 30, 1987, p. 693,

! position that the Coastitulion could be interpreted for abolition was an sbolitinnist strategy
at o time when they had litde bope that the Constitution woald ever be changed and no idea that there woulkd
beaﬁv:l\ﬂ'a: ThanasumdlhepmmmdDwghas.lakemoﬂn[h&lomaleﬁ,thbmlmﬂn

d Marshall far truahfolly saying that the framers of the Constitution put provisions in it (0 uphold slavery,
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and gave his Fourth of July address on the Fifth. “The celebration of the Bicentennial,”
wrote Thomas, "should remind Black Americans, in particular, of the need (o retumn to
Frederick Douglass' 'plain reading’ of the Constitution--which puts the fitly spoken words
of the Declaration of Independence in the center of the frame formed by of the
Constittion,"*

Here is what Frederick Douglass said about the Declaration of Independence:

"What have I, or those 1 represent, ta do with your national independence? Are the
great principles of political freedom and of natural justice, embodied In that
Declaration of Independence, extended 1o us?.,.Would 10 God for your sakes and
ours that an affirmative answer could be truthfully returned to those questions!...But
such is not the state of the case. I say it with a sad sense of the disparity between
us. 1 am not included within the pale of this glorious anniversary! The rich
inherilance of justice, liberty, prosperity and independence, bequeath by your fathers,
shared by you not by me...This Fourth of July is yours, not mine.”

Thomas makes Frederick Douglass, who excoriated the Declaration of Independence
because its promises of life, liberty and the pursuit of happiness did not apply to blacks,
agree that it did apply to African Americans. Yet, Frederick Douglass cried:

“What, to the American slave, is your Fourth of July? I answer: a day that reveals
10 him, more than all other days in the year, the gross injustice and cruelty to which
he is the constant victim. To him, your celebration is a sham; your boasted liberty,
an unholy license; your national greatness, swelling vanity; your sounds of rejoicing
are empty and heartless; your denunciation of tyrants, brass fronted impudence; your
shouts of liberty and equality, hollow mockery. Your prayers and hymns, your
sermons and thanksgivings, with all your religious parade and solemnity are, to him,
mere bombast, fraud, deception, impiety, and bypocrisy--a thin veil t0 cover up
crimes that would disgrace a nation of savages...”

Douglass begged white Americans 10 interpret the Constitution in such a way that

*Yioward Law Joumal, Tbid, p. 3.
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woudd let them remove the blot on the national escutcheon made by the hypocrisy of the
Declaration of Independence. To do as Thomas does and have Frederick Douglass agres
with him that "we should put the fitly spoken words of the Declaration of Independence in
the center of the frame formed by the Constitution” is to sully the name of Frederick
Douglass and to falsify the history of Douglass' fuming speech in 1852,

In summary, though the record of Clarence Thomas' judicial opinions may be slim,
there is ample evidence to reconstruct the political philosophy which has animated Judge
Thomas' career. Even more importantly, the record demonstrates that Thomas' perfarms -
- whenever he is in an institutional role - in a manner completely inconsistent with the

overall objectives of the NAACP,
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VL. CONCLUSION

The National Assaciation for the Advancement of Colored People has been since its
formation, the principle advocate for Africen Americans' strupgle to achieve equality. On
February 12, 1909, the New York Evening Post reported "The Call” t0 arms for persons
concerned with the protection of human and civil rights. For almost a century, the NAACP,
in response to “The Call’, has developed apgressive programs of activity to achieve its
mission of achieving and preserving equal rights for African Americans,

The NAACP has consistently chosen to be the advocate for African-Americans for
equal education, for voting rights, for access to public facilities, for housing and for
affirmative action. Equally as consisiently, the NAACP has reviewed judicial nominations
10 determine whether these nominations were inimical to its mission,

This report examines and exhibits the public service record and writings of Judge
Clarence Thomas. The examined record is set forward in a manner that provides an
analytical and informational framework upon which the National Board of Directors may
eonsider this important and historic nomination in the context of the principles and policies
of the Association,

The report provides a detailed review of the institutional roles Clarence Thomas has
played and the record he has developed as the Assistant Secretary for the Office of Civil
Rights at the United States Department of Education; the Chairman of the Equal

61
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Employment Opportunities Commission; and as Judge for the United States Court of
Appeals for the District of Columbia Circwit. Further, the report provides an analysis of the
extensive writings and remarks of Judge Thomas. As to each segment of this repor, the
kaown legacy and pronounced policy of the NAACP have been highlighted.

Thats, the existing record of Clarence Thomas has been studied in relation to the
established aims and goals of the Association. The entirety of this exhaustive exarcise has
been summarized and set forth in the report.

It is presented to the Navonal Board of Directors of the NAACP, as directad, with
the greatest bope that the decision makers who review it will have the essential clements
of information and analyses required for thoughtful deliberations on this extraordinary

nomination.
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Vil. EFILOGUE
John Hope Franidin

James B. Dyuke FProfeswor E:mﬁm .
Department of History T - R

When white Americans chose Booker T. Washington as the spokesman and leader
of African-Americans in 1895, they launched him on a course of action thar had much to
do with the founding of the N.A.A.CP. almost twenty years fater. Washingion advocated
vocational education for his people at a time when the country was already moving on to
2 much mare sophisticated program of mass industrial production, He decried the advocacy
of ¢ivil and political rights for African-Americans at a time when they were being annually
lynched by the bundreds. He upheld racial separation that many whites interpreted not only
as accepting an inferior status but conceding to whites the right to determine what African-
Americans should be and do.

‘Washington's preachments and programs, set forth in his speech at the Exposition in
Atlanta in 1895, were praised by whites who saw in his agenda a means to achieve sectional
peace as well as a formula for establishing a satisfactory economic and social equilibrium
between the races, Washington believed that African-Americans, starting with so little,
would have to work up gradually through programs of self-help, before they could attain

anything resembling power or even respectability. Meanwhile, he enjoyed virtually unlimited

&
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access 10 centers of political and economic influence throughout the nation.

What disturbed some African-American teaders such as William Monroe Trotter,
W.E.B. Du Bois, 1da B. Wells, and Reverdy Ransom was that as Washington made his
ascendancy among the infloential circles of white America, the general condition of African-
Americans deteriorated markedly. Disfranchisement by constitutional means was increasing,
lynching statistics were rising sharply, other forms of racist terrorism were rampant, and
SCOROMIC opportunities for blacks were declining. In 1906, some of those active in the
Niagara Movement declared that in that year “the work of the Negro hater has Bourished
in the land. Stripped of verbose subterfuge and in its naked nastiness, the new American
creed says: fear t0 let black men even try to rise lest they become the equal of whites”

While the immediate incident that precipitated the call to organize the NAACP.
was the 1908 race riot in Springfield, Ttlinois, the underlying causes were the conditions that
existed and the fact that neither their designated [eader nor white America was addressing
their problems in any manner that looked toward their sarly and satisfactory solution
Washington declined an invitation v attend the founding conference, fearing that his
presence "might restrict freedom of discussion,” or "tend to meke the conference go in
directions which it would not like to go,” or that "in the present conditions in the South, it
wonid [hardly) be best for the cause of education” Thus, the person who had promulgated
what came to be known as “The Atlanta Compromise” declined 1o help shape the agenda
that would be in the forefront in the struggle for racial equality for the remainder of the
century.

The doctrine of self-help so eloquently argued by Washington in 1895 and so

“
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passionately advanced by Judge Clarence Thomas while he chaired the Equal Employment
Opportunity Commission, bas been described by their supporters as characteristically
American and so symbolic of the fulfillment of the American dream. The self-help
syndrome has created and perpetuated a myth regarding advancement up the ladder of
suceess in the United States. While Washington was calling on African-Americans to rely
on the quite commendable effort of self-reliance, the United States gave away & half-billion
acres of public land to speculators and monopolists, making a mockery of the very notion
of free land for poveriy-stricken settlers. While Judge Thomas and his handlers praised the
admirable concept of seif-help and urged it as worthy of emulation, Chrysler, Lockheed, and
the savings and loan industry, to name a few enterprising groups, were helping themselves
at the public trough as the hungry, the homeless, and those in need of health care could
merely shake their beads in disbelief.

Self-help is admirable so long as it encourages initiative and achievement in a society
that gives all of its members an opportunity to develep in the manner best suited to their
talents. It must not be confused with or used as a substituie for society's obligation to deal
equitably with all of its members and to assume the respensibility for promoting their
general well-being. This surely involves equal educational, economic, and political
opportunity regardless of age, gender, or race. Judge Thomas, in failing in his utterances
and policies to subscribe to this basic principle, has placed himself in the unseemly position
of denying to others the very opportunities and the kind of assistance from public and
private quarters that have placed him where he is today.

The position of N.A.A.C.P. has always been clear, for it has consistently adhered 10
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principle. It has never equivocated on questions of political and civil rights and on matters
of economic opportunity and justice. It has adhered to its principles regardless of race or
status. It would be unthinkable that it could counienance any course of action in the
nomination of Judge Thomas to the United States Supreme Court that would be contrary
1o the principles by which it has lived since 1909,

July 25, 1991
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Appendix T
NAACP ARCHIVES

HISTORICAL BACKGROUND

The impact of the Supreme Coun's decision in Pigsgy v, Ferguson™ produced in stork ond legat reatity the two
mqmmm WMMWM This decision meant that the United Stater Supreme Count had

officieliy sonchi wwqmwwmmmmm
mucmqmm This process hud beghin in the 15707 and way compiged app
e Twentieth Century. ™

As o resuit of Plessy v. Ferpuzon, African Antericans were “denied education.. lebeted like dogr in troveling: refused
decent employnent...; mewwmﬁwmmm:«uwm on the plotform,
ond on sage; disfranchised; twosd without representation; denied the right to choose their friends or io be chosen By them;
deprived by cusiom and low of protaction for their women; robbed of fustice in the courts; and hywcked witk impunity, 8

Early in the 20th century an epidemic of race niots which swept the country, arousing great andey and fear among
the biock population. Ricting in the Nontk was 4s vicious and almost ar prevalent as is the South.

The rice thaw shook the entire country, however, was the Springfeld, itEnais rior of August T8, A meeting was
culied in 1909 of progressive whitex and lraders of the Niagara Movemon — incliding W.E.B. DuBoir — to discuts the
present enlls™ of American zociety. "The Call® for the meeting war published in the New York Evening Faxt on Febniory
12, 1909, on the 100tk anniversary of President Lincoin’s bintk. It waz a powerfel statement - a call 1o arme jor persons

i with the p don of human and eivil righs.

oJThe result of the conference wes the fornaiion of the Masional Associaion for the Ad of Colored

* 163 U5 537 (19%).
wportunity, A Report of the Citizess’ Commizsion o

Cvil mu. Juse 1954 931.

*®  Carter G. Woodsow and Charles H. Wesley, The Negro in Our History, (Wabington, D.C: The
Associpted Publishers, Tnc, 1972), pAB4.

W Ses, Certificate of Incorporation of the Nations! Association for the Ad ot of Colored People,
in Mismwtes of the Meetings of the Board of Directors; Jose 20, 1911,

The incorparstors stated their objectives as followy:

*..To promote equality of rights and cradicate caste or race prejudice among the cititens of the United
Studes; to sdvance the intcrests of colored citinces; 10 scoure for them impantial suffrage; and to incresse
their opportumities For securing jestice in the courts, education for their children, cunployosent acoording
10 thew ability, nnd complete equality before the law.”
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THE CALL. © - -

A Lincoln Emancipation Conference

February 12, 1909

The celebration of the centennial of the birth of Abraham Lincoln widespread and grateful
as it may be, will fail to justify itself if it takes no note and makes no recognition of colored men
and women 1o whom the great emancipator labored to assure freedom. Besides a day of
rejoicing, Lincoln's birthday in 190% should be one of taking stock of the nation's progress since
i865. How far bas it lived up to the obligations imposed upon it by the Emancipation
Proclamation? How far bas it gone in assuring ta each and every citizen, imrespective of color,
the equality of opportunity and equality before the law, which underlie American institutions and
are guaranteed by the Constitution?

If Mr, Lincoln could revisit this country he would be disheartened by the nation'’s failure
in this respect. He would learn that on January 1, 1909, Georgia has rounded out a new oligarchy
by disfranchising the Negro after the manner of all the other Southern states. He would leam
that the Supreme Court of the United States, designed to be a bulwark of American liberties, has
failed to meet several apportunities o pass squarsly upon this disfranchisement of millions by
laws avowedly discriminatory and openly enforced in such manner that white men may vote and
black men be without a vote in their government; he would discover, there, that taxation without
representation is the lot of millions of wealth-producing American citizens, in whose hands resis
the economic progress and welfare of an entire section of the country, He would learn that the
Supreme Court, according to the official statement of one of its own judges in the Berea College
case, has laid down the principle that if an individual State chooses it may "make it a crime for
white and colored persons te frequent the same market place at the same time, or appear in an
assemblage of citizens convened 1o consider questions of a public or political nature in which all
citizens, without regard to race, are equally imerested.” In many States Lincoin would find justice
enforeed, if a1 alf, by judges elected by one element in a community to pass upon the liberties and
lives of another. He would see the black men and women, for whose freedom a hundred
thousand so)diers gave their lives, set apart in trains, in which they pay first-class fares for third-
class service, in railway stations and in places of entertainment, while State after State declines
1o do its elementary duty in preparing the Negro through education for the best exercise of
citizenship,

Added to this, the spread of lawless attacks upon the Negro, North, South and West~even
in the Springfield made famous by Lincoln—often accompanied by revolting brutalitics, sparing
neither sex, nor age nor youth, could not but shock the author of the sentiment that "government
of the people, by the people, for the people shall not perish from the carth.*
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Silence under these conditions means tacit approval. The indifference of the North is
already responsible for more than one assault vpon democracy, and every such attach reacts as
uhfavorably upon whites as upon blacks. Discrimination onee permiued cannot be bridled; recent
listory in the Sowth shows that in forging chains for themselves, A house divided against itself
cannot stand®; this government cannot exist half slave and half free any better to-day than it could
in 1851, Hence we call upon all the believers in democracy to join in 4 national conference for
the discussion of present evils, the voicing of protests, and the renewal of the struggle fos civil and

political Iiberty.

Miss Jane Addams, New York
i Rev, Jenkin Lloyd Jones,
Ray Stannard Baker, Chicago
New York Mis. Florence Kelley,
Mrs. Ida Wells Barnett, New York
Chicago Rev. Walter Laidlaw,

Mrs. Harriet Stanton Blatch,
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Rev. Frederick Lynch,
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Judge Wendell 5. Stafford,
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Lincoln Steffens,
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Mrs. Mary Church Terrell,
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Prof. W. 1. Thomas,
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President Charles F. Thwing,
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Mrs. Henry Villard,
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Dr. I. Milton Waldron,
Washingion, D.C.

William English Walling,
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Bishop Alexander Waliers,
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Dr. William H. Ward,
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Mrs. Rodman Wharton,
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Miss Susan P, Wharton,
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Horace White,
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Mayor Brand Whitdock,
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President Mary E. Wooley,
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The CaairmAN. Thank you very much, Mr. Hooks,
Reverend Brown.

STATEMENT OF REV. AMOS C, RROWN

Reverend Brown. Mr. Chairman, members of the committee, in
a virtually unanimous vote in independent conventions during the
months of August and September, the nomination of Judge Clar-
ence Thomas to the U.S, Supreme Court is opposed by the National
Baptist Convention of America, the National Baptist Convention,
U.S.A,, Inc., and the Progressive National Baptist Convention.

It is significant that this action was taken by bodies that repre-
sent constituencies of 14 million people. Qur decision was done
with deliberation, much thought, debate, and prayer. We took this
action based on Judge Thomas' personal record, his gpeeches, the
political ideol that he espouses, and the associates he maintains.

We feel that Judge Thomas must be subjected to the words of St.
Paul, that we are all living episties read of men and women. Judge
Thomas has written his epistle, and we have, with compassion, un-
derstanding, and a sense of justice, concluded that he is not the
man to be chogen for this high position.

We consider it to be unfortunate that his personal beginnings,
professional, and academic careers have been so much the focus by
the media and even the process of the Senate Judiciary Committee
during opening hearings and testimony. The American public has
not been given a fair opportunity to get a sense of what the real
issues are and the impact of this gentleman’s serving on the Court.

Instead, Judge Thomas has used his own background to justify
himself, in my estimation, giving the appearance that he has had a
more difficult time, when we know he received advantages not ex-
tended to the vast majority of African-Americans.

It has been the lay of the land for African-Americans to virtually
have to make a way out of no way. We were denied a way not just
due to poverty, but we have experienced terror and acts of dehu-
manization, as 1 personally witnessed in my childhood in Jackson,
MS. At 14, I witnessed the lynching of Emmett Phail. I attended
segregated schools where African-American teachers received infe-
rior wages and students were given second- and third-hand text-
books from white schools.

My constitutional rights were further violated when I was re-
fused readmittance to a segregated high school because I went to
Cleveland, OH, and testified to the national convention of the
NAACP on the low quality of education for African-Americans in
Mississippi and low salaries for teachers.

We are further disturbed that when the hearings are over Judge
Thomas’ epistle records that he has disavowed and disowned all his
previous writings and speeches that he had embraced up to the
point of being appointed a Federal judge. Now he is trying to give
the appearance of being a changed man, saying to the American
public that once he puts on his judicial robes he will be singing a
difgirent song, talking a different talk, and walking a ditferent
walk.

We have no recourse but to feel that he has taken this stance in
order to get himself ahead. In his speech entitled “Economic Free-
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dom,” he has also maintained that the minimum wage was a deter-
rent for African-Americans, and he considered it a denial of eco-
nomic freedom. We consider this to be a blatant act of denying eco-
nomic parity and dignity to African-Americans specifically, who
earn 5(-percent less than the dominant culture.

Would he say the same for himself regarding the minimum wage
when he aspires for his check for $100,000 plus?

Further, we must, as representatives of the Church of Jesus
Christ, call him tq task for misrepresenting the status of his sister,
Emma Mae Martih, when he berated her before a group of black
Republicans, indicating she was like most blacks on welfare, not
taking initiative, trying to chise] the system, getting angry when
the check didn’t come on time. We know that, in fact, when this
speech was made, Ms. Martin was actually working two minimum-
wage jobs, trying to make a way out of no way, as many African-
American women have had to do as single parents.

During his testimony before this committee, Judge Thomas said
on several occasions that his speeches did not reflect his views but
what he believed his audience wanted to hear from an African-
American.

Mr. Chairman and members of this committee, what if Dr.
Martin Luther King, Jr., had appealed to poFularity and not to jus-
tice? What is Mr. Justice Thurgood Marshall had appealed to popu-
larity and not to justice?

There is a responsibility to instill justice and a duty to speak for
Jjustice, especially when it is not popular. Though we are ministers
and people of compassion, we must be sensible. The Scriptures say
we shall be wise as serpents and harmless as doves. We must love
God with our heart and our mind.

Our mind causes us to question Judge Thomas’ legal qualifica-
tions. He has not rendered any major judicial opinions. At best,
what he has produced is a barrage of speeches and writings in sup-
port of the right-wing conservative ideology. Moreover, he Las gone
around the country making speeches defending Oliver North, a
man who obviously violated the Constitution through his actions.
He has also fraternized with persons who have embraced the South
African apartheid government by serving as lobbyista.

Therefore, we consider it to be disgraceful and an insult to Afri-
can-Americans, to women, and minorities to ask us to have the
heart to trust a man who has not respected his sister, who has ad-
vanced a faulty argument regarding the solutions to racial injus-
tice, and prays to and sings the glories of the conservative political
religious right that has sought to turn the clock back and disman-
tle all of the civil rights gains that were won through bloed, sweat,
and tears.

If I may put it in church and ecclesiastical language, as one of
my mentors said, maybe he has converted. But we don’t think that
you would take a man off the mourner’s bench and make him
chairman of the deacon board or pastor of the church.

Finally, this Senate Judiciary Committee ought to have in this
hour a sense of history and recall that in yesteryears there was one
Booker T. Washington—a zincere man, yes; an industrious man,
yes; a committed man, yes. But he was so used by our oppressors,
so presented as a symbol, that while he was having dinner at the
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White House with Theodore Roosevelt, it was common practice
that blacks were lynched monthly.

We cannot afford to desecrate our heritage or mar the struggle
for freedom by repeating in the 1990’s a scenario of lifting up Clar-
ence Thomas as the symbol and embodiment of African-American
achievement and being worthy of sitting on this Court at a time
when it is more dangerous for an African-American male youth in
urban America than it was in combat in Vietnam or the Persian
Gulf.

We cannot lift him up as a symbol on a Court that is already
stacked, thus rendering his one presence ineffective. We cannot
afford to have a symbol devoid of substance at a time when the life
expectancy of African-Americans is 6 to 7 years less than the ma-
jority culture. We cannot deal with cotton-candy politics that would
give us a good taste in our mouths, but keep us with empty stom-
achs which cause us to have poor nutritional and health lifestyles.

We must have at least one person of African-American descent
on the Court who knows what it means to be concerned about all of
God’s children, who maintains a sensitivity that would cause him
to think about the locked out, the left out, the looked over, as he
sits in postured halls to render opinions that would impact on the
lives of millions.

We need a judge who will do justly, love mercy, and walk
humbly with his Maker until the day will come when all of us in
this great Nation will find a sense of self-worth and pride and dig-
nity, and be able to say: [ am black and I am proud; I am brown
and I am sound; I am yellow and I am mellow; I am red and 1 ain’t
dead; I am white and I am all right.

Thank you very much.

[The prepared statement of Reverend Brown follows:]
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STATEMENT OF REVEREND
DR. AMOS C. BROWN
ON BEHALF OF

THE NATIOHAL BAPTIST CONVENTION, USA, IKC,

Mr. Chairman and menmbere of the committee, I am Dr. Awos C.
Brown, Pastor of the Third Baptist Church in San FPrancisco,
california. Today, I am reprssenting the membership of the
Hational Baptist <onvention, USA, Inc., chaired by Reverend Dr.
T.J. Jemimon of Baton Rouge, Louisiana, I sarve as the chairpsrson
of the Haticnal Baptist Convention Civil Rights Conmission. The
National Baptist cConvention is an organization of 8.7 millicn
African Americans and we are located in 49 states. Our manbership
consists of some 33,000 Baptist churches concentrated primarily in
tha Southern part of these United Statas. In other words, Mr.
Chajirman and maxmbers of the Committes, the bulk of our membsrship
is located in the desp South. Hearly 100,000 pastors are active
membere of our organisation.

During our recent convention held in Washingtom, D.C.,
Saptember 2-8, 1991, our mexbership voted overwhelmingly, after
careful consideration, to oppcose the nomination of Judge Clarsnce
Thomas to the United States Supreme Court.” oOur action is of
particular significance bacause we are a religious organization

that does not usually speak on matters such as these; howvever, we

“Attached is our Resolution on the Clarance Thomas Nomination
to the U.8. Suprems Court.
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zould not in good conscience remain silent on the nomination of
Judge Clarence Thomas.

Why have we taken this positien?

Firast, it is the position of the National Baptist Convention
that the successor to Mr. Justice Marshall should also bring to the
bar of justice the expsriences and aspirations of African Americans
who have bman lockad-out, looked-over and denied respect and equal
opportunity in our scciety. In fact, Mr. cChairman, we have
listened to the testimony of Judge Thomas and, despite his general
proclamations and utterances, we believe that his approach to
congtitutional adjudication i{s one inforped by a philesophy that
ignores history and today's realities with respect to race
digcrimination, and would thereby undermine the constitutional and
civil rights ec important to African Americans.

Seccondly, within the past five years, nomineas to the Suprems
Court confirmed by the Senate have setablished a majerity of the
Court and that majority has adoptad positions that are antithetical
to our interests as African Americans, Judge Thomas would seem to
fit well within edtreme factions of the Court that have been
particularly unsympathetic. We say enough is enocugh.

We would like to see an African American on the Court,
howevar, in our view Judge Thomas's legal philosophy and his views
of tha ecivil rights statutes reflect hostility toward the aAfrican
Anerican community; thus, his color offers us ne sclace.

Our naticnal leader Dr. T.J. Jemiton has been a champion of

human rights and liberties and was a leader of the Montgomery bus
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boycott, The MNational Baptist cConvention would do a gresat
disservice to support a nominea whe has given every indication of
being againat tha traditional commitment of black churches to the
struggle of African Americans for eguality, equal rights and
justica,

Mr. Thomas has displaysd a lack of undarstanding of the
history of the African Anerican Community and the contributions of
African American men and women who risked =21l they had during the
civil righta movement. Their sacrifices led to an increase in the
opportunitices for African Americans and opened the doora of Yale
University to Judge Thomas. Yet Judge Thomas would deny similar
opportunities to others, From his testimony it appears that he may
be able to support as a peolicy matter some type of affirmative
action which recognizes only the economically disadvantaged, but
he declines to support affirmative action to address systemlc race
or sex diserimination.

Mr. Justice Thurgood Marshall's career wac a constant rebuke
to those who have misrepresented and distorted the civil rights
movament. Judge Thomas contends that African Anericans should pull
thenselves up by their own bootstraps, under the guise that this
repregents a new message rather than using this opportunity to be
& witnesgs that African Americans have always been the primary
advocates of #elf-reliance. Justice Thurgood Marshall was an
advocate of self-help within the community and he waz a man whe was
willing to organize his people and marshal their efforts teo

confront lawfully and through the courts raclal barriers that
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perneate our day-to-day lives, In our view, Mr. Thomas has
promoted an ideology that is muddled, confueed, misinformed and
yields benefits only unto himself.

A8 leaders in the African American community who constantly
interact with millions of African Americans we do not choose to
oppoas Judge Thomas:; howsver, we are morally called upon to be
scldiers of tha cross and Judge Thopas's record compels ud to
oppoae him.

Thank you Mr. Chairman.



Wheraan, tha HNational Baptist cConvention has the moral
respongibility to be prophetic in our message, and not turn asides
from cur witness; and

Whareas, Prasident Gacrgye Bush now has the autherity to nominate
and the United States Senata holds the autheority to condoct
hearinga and decide on confirmation on a succesaor to the
distinquished jurist Judge Thurgeod Marshall of the Suprame Court
of tha United States: and

Whereas, Mr. Justice Marshall has been the embodimant of the
aspirations of African Amsricans to sacure a placs of justice on
which to stand firmly in the United States; and

Whereas, the National Baptist Convention concurs that the
successor to Mr. Justice Marshall should alsc bring to the bar of
justice the expeariences, witness and aspirations of African
Americans who have basan locked-out, loocksd-aver and not received
respect and equal cpportunity in our soclety, and;

Whereas, the Reagan-Bush AcGministrations have shifted the
Supreme Court toward an ideclogy of the comservative right by
packing the bench with ideclogues who would rather blame the
victins of society than give them the tools that give access to the
fruits of ocur democracy; and

Whereas, the Heagan=-Bush Administrations have Further creatad
a climate that perpetuates systamic racism that keeps African
Amsricans from access to the training and rascurces to become firat
class cltizens agqual with others in our society, by its failurss
in aducation, housing, drug peoliecy, health cars, child care and
those programs that make a healthy nation; and

Wheraas, the Reagan-Bush Administrations have scught to move the
American consensus away from Justice, inclusion and equal
oppertunity and return it to an era of divisiveness, distortion and
daception within the African American community as well as betwaan
the African Amsrican community and all Americans; and

Whereas, President Bush has nominated te the Supreme Court of
the United Statas Mr. Clarsnce Thomas, a man of African Amsrican
dagcent whose recerd includes positions as an alde to a United
States Ssnator, director of the Egual Employment Opportunity
Commigeion, and a fedaral jundge: and
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Whereas, Mr. Thomas in carrying out his dutiss has manifested
an ideology that is bemnddled, confused and misinformed; and

whareas, the National Baptist Convention can neot be silent but
mist be witnesses to the truth by calling attention to tha Bible
narrative that the greatmst opponents of Jesus were the Pharisaes
and Sadducess wha represented a sdlect; conservative and
reactionary religious complex and who put our Lord on a cross and
rejected a man who wam a man for othars: and

Whereas, we are morally called upon to be soldiers of the Cross,
followays of the Lamb, that we must not fail to own His calls or
blush to spsakX His name as regards thls critical lssue; and

Whereas, we must yrebuff Mr. Thomas' arguments against
affirmative acticn to remedy systemic raciam in our socliety by
affirming the fact that as proponsnts of affirmative action wa have
never said that ungualified individuala should ke given jobs, but
instead of called attention and witness to the hiatorical record
which revaals that too sany with qualifications 4id not receive job
opportunities prior to affirmative action; and

Whereas, Mr. Thomas eavidences a fallurs o understand the
history of the African American compunity which led to the process
now creating a new Afriocan American middle class and which opened
the doors of Yale University te him and others through affirmative
action and program support: and

Whareas, MNr. Thomas perpetuates stersotyping, myths and
misrepressntation of our achievemants as an African Amarican
pecple; and

Whersas, Mr. Thomas contands that African Americans should pull
thenselves up by their own bootatraps, under thea guige that this
reprasants a nev neasage rather than using his opportunity to be
a witness that African Americans have always basn the primary
advocates of sslf-reliance: and

Whereas, Mr. Thonas' silence on the proud history of the AMrican
American community's efforts at sslf-reliance ie an insult and
digtortion to an historical record that includes the Anpe T. Jeahes
Foundation schools, the partnership with the Rosenwald Foundation
in which African Americans in the darkest years of the post-Civil
War era raised the largest share of funds to create schoola for our
children, the astablishoent of the Freedman's Bureau which
initiated schoole, the sacrifices of African Americans who sold
land and cattle for sesd wmoney to create schools, as well as the
hfrican American-led efforts which creatad such institutions of
higher learning as Morshouss, Fisk, and Spellman; and
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Whersas, Mr, Thomas in fact has been part of an alliance that
has sought to distort and misrepressnt the civil righta movement
going back to the days of W.B.B. DuBois whose vision and leadership
understocd the relationship betwesn self-halp and the nesd to
confront raclism; and

Whereas, Mr. Justice Thurgood Marshall's carser was a conetant
rekuke to those who misrepresented and distorted the civil rights
movement, as a product of the oldest African American university,
Lincoln University, as a studsnt excluded from tha University of
Maryland because of his race, as an advocats of self-halp within
the community and as a man who was willing to confront the barriers
rlaced by a racist society; and

¥Whereas, Mr. Thomas is a part of this same alliance that has
reflected an idsoclogy that the few are to profit at the expense of
the many, as reflected in their unwillingness t¢ support such
measures as former Congresssan hugustus Hawkins' exploymant bill
while at the same time baing willing to provide bail-outa for tha
Savings and Loan industiry executives, establish land grant colleges
with white-only restrictions with federal intervantion, and to
recognize the initiative of American farmers by providing
additional support through farm bank programs and price supports;
and

Whereas, Mr. Thomas has further added fuel to the stereotyping
of African Americans by c¢alling public attention to his sister,
Exna Mas Martin of Savannah, Georgia, with attacks on har
aligikility for puklic assistance and claiming that she and her
children "have no motivation for doing better or getting out of
that sitnatien"; and

Whereas, in actual fact Emma Mae Martin was not receiving public
apsistance at the time of Clarance Thomas' public ridicule of her,
but had taken twe minimum-wage joba at the same time in order to
batter provide for her family, in a mannar familiar to many African
hnaxricans; and

Whersas, Mr. Clarvence Thonas himself was the bensficiary of a
private education in Catholic achools which provided him with
advocataz and intervenors on his behalf; and

Whereas, the national Jleadar Dr. T.J. Jemison has been a
champion of human rights and libartiss as the progenitor of the
Montgomary bus boycott and the National Baptist Convention would
do a great disservice to support ohe who has given evary indication
of being against the traditional aspirations of African Americans
for equaljty, equal rights and justice; and

Whersae, we ara called to speak the truth with courage, and not
to be diszmuaded from our witness by those who sesek to divide
African Anmericans in ordar te creata further gains for a socio-

3
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political leadership that will not confront systemic racism but
seeks to benefit from it;

Whereas, the National Baptist Convention represents eight
million African Americans and is the largest organizational body
in the nation, who reject the label of special pleading because cur
only plea is to be a witness to Hie name as regards this critical
issne;

Therefore, Be it Reszolved, that the National Baptist Convention
go oh record calling on all state presidents, district moderators
and members to nount immediataly a massive lobbying caspalign to
approach their respective Senators to vote against the confirmatiecn
of Clarence Thomaa; and

Therefore, Be 1t Resolved, that ocur call iz for a nominee fron
the African American compunity who has a sengitivity to the
aspiraticne of African Americens, the poor and women, unlike the
currant noninee: and

Therefore, Be it Resolved, that our position will bs
communlcated to the President of the United States, ec he will
neminate a persen that will reflect ancther Jjudicial and
ideclogical position that would give the U.S. Supreme Court a
healthy malance.

Humbly Submittaed,

National Baptist USA, Inc.
Civil Rights Commission
1
Chairman, imos C. Brown - California
Matthew Johnson = North Carolina
Albert Campbell = Pennsylvania
Timothy Mitchell = New York
Sapuel B. McKinney - Seattle, Washington
Dr. T.J. Jemiscon - Maticnal President
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The CrameMaN. Reverend Brown, I must say that is the most
concise, explicit, and damning bill of particulars against Judge
Thomas I have heard, and somewhat convincing.

Reverend Le Mone.

STATEMENT OF REV. ARCHIE LE MONE

Reverend. LE Mong. Thank you, Mr. Chairman and members of
the Senate Judiciary Committee.

I am officially representing the Progressive National Baptist
Convention, which is headquartered here in Washington, DC. My
denomination is one of the historic African-American churches.
The Progressive National Baptist Convention has just under 2 mil-
lion members and approximately 2,300 individual congregations
throughout the United States. Many of our congregations are locat-
ed in States with large urban centers and are attempting to meet
the needs that impact on the minority population in those centers.

It is not uncommon to find as many as 1,500 to 5,000 people who
belong to one of our churches. 1 think it can be stated that an Afri-
can-American Baptist church is made up of a variety of people
coming from a diverse sociceconomic, educational, and varying re-
gional background.

The church in typical African-American life has been and is a
place not only for worship, but serves the real unmet needs of our
communities. The church represents a place where the human
rights and values are reconfirmed as a counterpoint, even today, to
the historical and contemporary indignities that have been a part
of our life experiences in this country.

The Progressive Baptist National Convention wishes this testimo-
ny to be viewed as speaking analytically, and not critically, con-
cerning the nomination and possible confirmation of Judge Clar-
ence Thomas.

Because of the unique sensitivity surrounding the Thomas nomi-
nation, my convention has not taken lightly the position it has offi-
cially adopted at its 30th annual session in Pittsburgh, PA, last
month. Permit me to read the relevant paragraph of my conven-
tion’s resolution:

Be it therefore resolved, that the Progressive National Baptist Convention opposes
the nomination of Judge Clarence Thomas to the 11.8. Supreme Court, until or

unless in his S8enate hearings he expresses support for the constitutional rights won
in our hard fight and struggle for civil rights.

Subsequent to the above, the convention has concluded that it is
not in favor of confirmation, either. There are reasons for this, and
I wish to be brief in explaining them. However, I hope that clarity
will not be sacrificed on the altar of brevity.

According to public testimony during the course of these hear-
ings, there has been no convincing statement on the part of Judge
Thomas that satisfies or satisfied our concerns as expressed in the
relevant paragraph as cited by the resolution adopted by the Pro-
gressive Baptist Convention in August. Indeed, we have not had an-
swers to questions that are of a paramount importance to us, as a
Christian body, a body made up of citizens who are from African
ancestry,
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We do not and we cannot accept the responses that are cleverly
crafted in terms that are just that, responses and not answers. For
example, what is the nominee’s real position on capital punish-
ment, not his stated willingness to look at the final ju ent
handed up from lower courts. Is he, like retiring Associate Justice
Thurgood Marshall, opposed to capital punishment, or not? Is the
nominee radically concerned, as a human being, with not only the
question about justice, but the question of human rights, and espe-
cially the right to be human?

The nominee has not answered, nor was the question raised
about something that goes far beyond personal considerations and
values, and that question has to do with ecology. Our world is
being systematically eroded, due to improper stewardship of our
natural and human resources. The former has to do with the con-
tamination of land, water, and air with toxins, and the latter hag
to do with the right to earn a decent wage, a fair wage for one’s
work, and that an empiloyee, whether female or male, should be
paid the same salary and enjoy the same benefits for the same jobs
performed.

Additionally, those people who have spent their reproductive
lives and life earning a living and raising a family should not be
discriminated against because they are more expensive fo maintain
on the job than someone who is much younger and just entering
the job market. This is called age discrimination. And it is uncom-
fortable to know that an overwhelming amount of complaints con-
cerning age discrimination were unattended to during the nomi-
nee’s tenure as the head of the EEOC. More than that, the statute
of limitations has run out and the complainants no longer have
any redress or course of action.

It has been said that during his time as a top Government offi-
cial, Clarence Thomas was ostracized by the established civil rights
community. Perhaps this was so, perhaps not. If it is true, the
nominee certainly should have gone to the black churches, in order
to find a forum in which to express his ideas and views. The black
church, especially the Baptist churches, represent a community
wherein a wide range of ideas and positions are easily found. He
could have, indeed should have, sought out that community in
which he would have been welcome, because he is part of that com-
munity and he stil] is.

There are too many critical questions that remain unanswered,
repetition for emphasis. Responses are not synonyms for answers to
those questions that still linger. When in any human situation, the
dialog, the conversation, the debate, or any other exchange takes
place, there cannot be more questions at the end than there were
at the beginning.

Therefore, in good conscience, even in view of the nominee's sin-
gular achievements, his sitting on the U.S. Supreme Court would
not be in the best interests of all groups and communities that
need progressive jurisprudence, in order to ensure, as well as en-
hance, an egalitarian society under law.

There are those who claim that if Judge Thomas is not successful
in these confirination hearings, the next nominee may hold regres-
sive views on constitutional rights and liberties. That is not =z
major concern at this time, nor is it the concern of having another
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minority on the Court. Qur concern, in reality, is that our needs
have t¢ be met as human beings and as citizens, not only of this
country, but indeed of the world.

What we need in terms of actualized concern from the bench,
whether the High Court or lower appellate courts, is to see that
justice indeed is implemented, that justice must serve the poor, the
unhappy, the children, and the aging. It has been said and mani-
fested in the form of a statue that justice is blind. For those in this
society and world, the blindfolds of justice should be lifted off jus-
tice’s face, so that justice can see clearly that all isn’t well, and the
gcale in its hands is tilted. The scales of justice need to be balanced,
made equal. This can only be arrived at, if justice can see human
needs that confront our modern era.

The Progressive Baptist Convention was founded in 1961, over
the issue, oddly enough, of civil rights. And in keeping with one of
its founders, the Reverend Dr. Martin Luther King, Jr., and in his
gpirit and memory, our convention maintaing a progressive outlook
on life through the manifestation and theology of the church.
Therefore, we are not convinced, we have no recourse to recall an
Associate Justice. There are too many unanswered questions for us
to be in support of the confirmation of Judge Thomas at this time.

Mr. Chairman and members of the committee, thank you for
your attention.

The CaairmaN. Thank you, Reverend Le Mone.

I was going to ask the difference between the National Baptist
Convention and the Progressive National Baptist Convention. I
think it has just been answered.

Now, let me ask you all this question, beginning with you, Mr.
Hooks. Without going into all of what prompted each of your orga-
nizations to conclude that Judge Thomas should net sit on the Su-
preme Court, would you be willing to or able to tell us what one
thing about Judge Tgomas is it that you find most disturbing, of-
fensive, troublesome, that would be the thing above all else that
should keep him off the Court, in your opinion? Pick out one thing,
if you can, for me.

Mr. Hooks. Senator Biden, I would have to repeat what I said,
that in his years as a public official, as Assistant Secretary for
Civil Rights in the Department of Education and as Chair of the
Equal Employment Opportunity Commission, that he showed a dis-
regard for the affirmative action laws. He was opposed to class
action, which has been the classic method that has advanced the
cause of minorities.

He favored General Meese's attempt to gut Executive Order
11246, promulgated by President Johnson, expanded by President
Nixon, and that he has been opposed to the very things of affirma-
tive action that made it possible for him. He climbed up the ladder,
and it would seem that he would hand the ladder down. It is his
record and his statement, as a public official, that caused the
NAACP, very painfully, to have to oppose his nomination,

May- I remind you again, sir, that we opposed his nomination as
Chair of EECO and we asked for his resignation after his conduct,
g0 this is not a new thing for us.

The CHAIRMAN. I was going to point that out, that this is not a
confirmation conversion on the part of the NAACP. This was the
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NAACP’s position and, as I recall it, you put it out in a sense in
the form of a warning, not warning threat, but a warning to all
Members of the Senate and the House that this man did not, in
your view, share a point of view that would be beneficial to minori-
ty Americans, and I acknowledge that. That has been your position
for some time.

Mr. Hooks, He would not represent the best interests of America
at this point in time, a transcendent moment in history. When we
are trying to move forward, we think he would move the Supreme
Court further back.

The CHalRMAN. Reverend Brown.

Reverend Brown. I think that it should be underscored here that
the American public ought to take note that three predominantly
African-American religious bedies came together. In 1917 and 1919,
we split over some internal concerns. In 1960, we split over a ques-
tion of tenure. But for these bodies to be unanimous in the opposi-
tion——

The CHAIRMAN. Now, the three bodies you are talking about the
National—

Reverend BrowN. The National Baptist Convention USA, Inc., of
which Dr. T.J. Jemison is our national president, and our head-
quarters is in Nashville, TN, and to my left is the general secre-
tary, Dr. W. Franklin Richardson, of New York City, and also a
member of our Civil Rights Commission, Dr. Timothy Mitchell.
This is the largest religious body in the world of African-Ameri-
cans. We represent the masses. We preach to thousands every
Sunday morning. I might say parenthetically here that maybe you
should be sensitized to that by now, but when election time comes
around, basically you politicians will make a beeline to the black
church, but not in your white church on Sunday morning.

The CrairMAN. Reverend Brown, I have probably spent as much
time in your black church as maybe even you have sometimes, on
occasion,

Reverend Brown. Because you know that is where the votes are
and that is where the voting population is.

The CuarMaN. I am very familiar with your church. Now, what
I want to know, though, without giving me political advice on
where I should and shouldn’t be——

Reverend BrowN. No, [ am not giving you advice. I am stating a
reality.

The CHAIRMAN [continuing]. I want you to answer the question,
if you would, please.

Reverend Brown. Yes, sir.

The CHAIRMAN. What one thing is the most disturbing about
Judge Thomas to you and your church, if you had to single out one
thing, one most important reason why you don’t want him on the
bench, the Supreme Court?

Reverend Brown. He has forgotten what grandma and granddad-
dy taught us, to look out for each other, and the Lord has blessed
you and you cught to be a blessing to somebody else.

The CHAIRMAN. Now, let me ask the same question of you, Rever-
end Le Mone, if I may.
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Reverend LE MonE. Mr. Chairman, that guestion is the type of
interrogatory that demands prior notice of something like 3 weeks,
It is a complex issue. At one time, I would——

The CHAIRMAN. If there is no one issue, then just suggest that.

Reverend LE MoNE. Very well. I am a minister and I have to
give an example, and I will be brief. I at one time was an unofficial
tutor in a law school for black law students, preparing them for
moot court examinations during their first year. I asked one of the
students, can you give me a layman’s working definition of what is
the law. The student thought for a moment and said law is life. I
would say also that the theology of the church has to do with life
here on Earth, not in heaven, We want to enjoy life here on Earth
and the benefits of the creation that was made for everybody on
this Earth.

Equally, the one thing that disturbs us, as the Progressive Na-
tional Baptist Convention and our sister convention, the National
Baptists and the other National Baptist Convention, numbering
over 14 million people, about the nominee is incongsistency.

We are living in a world that is unstable and increasingly becom-
ing so by the day, and I think you know better than I, Mr. Chair-
man, what I am referring to, because you sit in judgment, economic
and political judgment, over the welfare of thousands and millions,
if not millions of people around the world.

The world is being constantly destabilized. We must have order,
not law and order, but stability. Inconsistency does not lend itself
towards stability, That inconsistency profoundly disturbs us.

Finally, Judge Thomas is a man of impeccable credentials. He
has studied long and hard and has made a success of himself, but
that is not for the individual, that is for the group. There is no self-
made man or woman on the face of this Earth. It has to do also
with the fact that Judge Thomas may be a good Supreme Court
jurigt, but not now, and I think it is toec much of a risk to have
Judge Thomas enjoy OJT, on-the-job training, when there is no re-
course. It is much too delicate a situation for us to support his
nomination, and certainly not his confirmation.

The CrarMAN. I thank you for your answer.

Since my time is up, [ yield to my colleague from South Carolina.

Senator THURMOND. Thank you, Mr. Chairman.

We are glad to have you gentlemen here and appreciate your ap-
pearance. I have no questions.

I just want to say, Reverend Brown, that in view of your state-
ment against this nominee here and the manner in which you say
it, you sound more like a politician than a preacher.

I have nothing else to say.

Senator KENNEDY. First of all, I want to welcome all of you to
the hearing and say how much all of us appreciate the thoughtful-
ness of your presentation and the seriousness in which we regard
these comments.

Mr. Hooks, in your testimony you talk about, on page 22,

Clarence Thomas’ logic is straightforward: he sets up a liberal straw man (blacks
have tried to abdicate all responsibility for their own liberation because of preju-

dice} and then knocks it down by citing some anecdotal evidence of those who sur-
vived. He infers from the few that everyone can make it,
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I think all of us are enormously impressed by the personal quali-
ties of Mr. Thomas—his resoluteness from the earliest of days; his
steadfastness, dedication; his hard work; his obvious affection for
the members of his family.

And, as I gather, what you are saying there is that you are ob-
serving that he was able sort of to make it. All of us admire the
qualities which he had in order to be able to make it, and if we
were to just interpret it the way that he presented it, it is almost
an indictment for those that haven’t made it. Somehow, those that
have been left out or left behind, it is really because, you know,
they haven’t had the personal kinds of qualities to be able to
emerge.

How real is that in the real world of people of color and women
in our gociety? I think that is really what he is saying, but is that
really real world which you are speaking from?

Mr. Hooxs. Senator Kennedy, may I answer by saying that there
has been presented testimony here that would indicate affirmative
action has only benefited those at the top of the ladder. Nothing
could be further from the truth. Adam Clayton Powell came to
prominence in this Nation marching and demonstrating in Harlem
to get black people jobs as sales clerks, as tellers in banks in
Harlem in the 1930's.

When I came along in 1949 and was admitted to the practice of
law, there was not a single black in the courthouse except janitors
and maids and one messenger. There were no blacks in the banks
receiving money or using computers or typewriters, as the case
might be. There were no blacks working in the stores downtown.

Affirmative action has benefited America and millions of black
people who otherwise would not have those jobs. The paper report-
ed this morning that less than 3 percent of black women now work
as domestics, when in the 1950°s more than half worked, which
meant those were the only jobs available.

Affirmative action has worked; it is necessary now. It is a fact
that many black people have still not benefited, but that illustrates
the whole dilemma that we face. Judge Thomas is apparently
saying that we did not need affirmative action, and we certainly do
not need it now since we have come so far.

But the fact that there are still 30 percent of black Americans
who have not made it does not indicate to me that it is a lack of
personal qualities. It means that we must continue affirmative
action and reach the unreached. If, in the last 30 years, 40 percent
of black Americans have risen from poverty to above poverty so
that 70 percent of blacks—and those of us who love America must
admit to its successes as well as its failures, and we have had a
large number of blacks—millions of them have risen from poverty
to at least living above the level of poverty, and it is due to the
changed conditions, particularly the aftereffects and the effects of
affirmative action.

Now, to be opposed to those programs now—and I read four
things here: 11246, which was important in contracts, promulgated
by a Democratic President, expanded by a Republican President. I
talked about the effects test in the Voting Rights Act, which we
fought, as you know, very well because you were involved in that
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fight, to make sure that we dealt with effects and not intent be-
cause that is what counted.

When we look at the total record of Judge Thomas, he seems to
be saying that the ladder, which not only brought him up, but
brought millions of black Americans up, must now be knocked out.
We are concerned about those—as Amos Brown put it, the least of
the laws, the left out.

And we therefore feel, if the Secretary of Labor in this adminis-
tration can talk about a glass ceiling, if the New York paper this
morning can report that black men still lag far behind in the rate
of pay, it means that affirmative action is necessary if we are going
to bring in—that does not mean affirmative action is the only
answer; other things must be done, but we cannot discount the
major importance of affirmative action. Therefore, by any objective
test, Judge Thomas fails in the only area which he has any exper-
tise, supposedly in, and that is the field of affirmative action.

Senator KENNEDY. I would have been glad to hear from the
others, but my time is up, Mr. Chairman.

The CHAIRMAN. Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman. Reverend Brown, in
your statement you say that Judge Thomas, “ignores history and
today’s realities with respect to race discrimination,” and I would
cite an article which Judge Thomas wrote in the Howard Law
Journal back in 1987 where he said this: “Major elements of Chief
Justice Taney’s opinion in Dred v. Scott continue to provide the
basis for the way we think today about slavery, civil rights, ethnic-
ity, as well as the way we think of the nation in general,” which is
a very strong statement in 1987 for Judge Thomas to say that the
tenets of the Dred Scott decision remain in America as long as
1987. 1 think he said that in other of his speeches, and I think that
is a factual situation, regrettably, that there is a great deal of dis-
crimination and racism that goes on today.

What we are trying to do is to figure out here what Judge
Thomas would do if confirmed, and it is hard to get a picture of
him. We have heard a lot about his roots. More important is what
he thinks about today. I thought that it was a telling bit of testimo-
ny when he commented about sitting in his office in the court of
appeals, which overlooks the alley where criminal defendants are
brought in, and he commented about African-American young men
who were brought in and made a statement on the witness stand
that there but for the grace of God goes Clarence Thomas.

And he at one point in his career, in 1983, favored affirmative
action with flexible goals and timetables, and then he has turned
against it. And a very significant case among many that he was a
participant in was the Lopez case where he took socioeconomic fac-
tors which are supposed to be ruled out, not considered on sentenc-
ing, and over the objection of the prosecuting attorney, who said it
would open the floodgates, Judge Thomas was a part of a panel
which really expanded considerations at sentencing to the back-
%roound of the young Hispanic who was involved in that case,

pez.

Now, if we are going to try to predict what he is going to do in
the future, aside from a lot of technicalities and case interpretation
and whether he is going to provide diversity—and I have heard the



143

witnesses say that they would rather not have an African-Ameri-
can who doesn’t stand for their values than have a non-African-
American who does stand for their values.

But we have a projection of a likelihood of having a Republican
President for some time in the future and I, for one, think diversity
is very important on the Court. That means an African-American
on the Court.

Now, in this balance, all these factors in mind, why reject this
man who has at least a likelihood, a possibility, of a voice on that
Court to tell what it is like as an African-American—the feelings
about Dred Scott and siavery, and the African-American defend-
ants? Why not go that route?

Reverend Brown. Well, Senator, at this point I say that he has
not given me conclusive evidence that he is freed from the ideology
that he has espoused, the political alliances that he has main-
tained, and he has felt comfortable with this climate that is preva-
lent in this country today.

Second, one man, as I said in my statement, on that Court,
though he may be an African-American, in our estimation, will not
make any difference at all. The Court is already stacked, and we
all know what has been going on historically for the last 10 years.

And I might say here that our concern is to be right. We are not
concerned about winning a battle here. As ministers of the church
of Jesus Christ, it is our moral obligation to be right, to do justly,
to love mercy, and to walk humbly with our God. And then we
must keep in mind that before Justice Marshall went on the Court,
though he did do a great, outstanding job, we as African-Americans
made ét. We were able to make a way out of no way. God is still on
our side.

The end will not come if there is not a black on that Court, but
we have the moral responsibility to stand up and to speak out as
prophets and not as politicians, Senator Thurmond. The prophet
speaks, words fall, that justice may roll down like waters and right-
eousness as a perennial stream,

Senator SrecTErR. Well, thank you, Reverend Brown. My time is
up. I don’t think we can find conclusive evidence on anything. I
don’t think we can do that, and I would feel a lot more comfortable
having somebody in that conference room who understands African
America.

Reverend BrowN. Well, he is indicating he doesn’t understand.
He has misrepresented our history, he has also misrepresented the
NAACP’s position, suggesting that we were only interested in civil
rights, while he hasn’'t read possibly the works of W.E. DuBois,
James Weldon Johnson, Benjamin E?iijah Mays, and many others
who spoke about taking initiative, who spoke about self-help, but
they were not so naive that they did not realize the nature of sys-
temic racism that had to be attacked in a frontal way by govern-
mentsal intervention, the same as we had governmental interven-
tion when we established these land grant colleges that excluded
black people for years. That was the Government intervening.

When we look at the Soil Bank Program, where brother Eastland
and Stennis from Mississippi and others have benefited from, that
is governmental intervention. The S&L’s, that was governmental
intervention. So, this is the thing that concerns us greatly, as to
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how he comes down as re‘gu.rds sclving the problem. He does a geod
job, a commendable job of defining the probgem.

He can do a great job of stating the antithesis of the uﬁLy, nasty
situations. He could talk about what the ideal ought to be in this
Nation. But when it comes to raising the relevant questions and
saying how do you do it, that is where he falls down. It is not an
either/or matter, it is both/and, and that has been the position of
the NAACP and the black church ever since we have been in this
Nation, and he has misrepresented that or permitted his friends to
misrepresent him on that point.

The CaarMAaN, Thank you very much, Reverend.

Reverend LE Mong. Mr. Chairman, might I have a word, please?

The CHAIRMAN. No. I will tell you how you can do it, so we are
under the rules and I do not get nailed here. I am going to yield to
the Senator from IHlinois, and I am sure he will give you a word
ﬁnd you can talk then, otherwise I will not be playing by the rules

ere.

The Senator from Illinois.

Senator SiMoN. Thank you very much.

First of all, I thank all three of you. Judge Hooks, this is a good
time to say, as a member of the NAACP, that we are very proud of
your courageous and effective leadership.

Mr. Hooxs. Thank vou, Senator.

Senator SmMoN. I don’t know that I have said that in a public
forum before, but you have been the kind of a leader in the tradi-
tion %i)ing back to when I first joined as a student. Walter White
was the leader, and you go through that tier of leadership and you
bring honor to that position that you hold.

Mr. Hooxs. Thank you.

Senator SiMoN. Reverend Brown, one of my colleagues said you
sound more like a politician than a preacher. I am sure they said
the same thing to the Prophet Amos.

Reverend Brown. Yes, sir.

Senator SiMoN. I remember they said the same thing to Martin
Luther King. The church has to be the servant church.

The CHamrMAN. He has put you in fast company, Reverend
Brown. [Laughter.]

Senator SiMoN. 1 might add, T would like to hear you preach
sometime on the basiz of this little preview we got this morning.
But the church was audibly silent in Germany when Hitler rose,
when they should have been standing up, and it would be the easi-
est thing in the world for you to sit back and not say anything.
Just as one person-—and I am not a member of your organization—
I appreciate it.

Reverend Le Mone, in your thoughtful statement, you said some-
thing about how you were taking a stand in opposition until or
unless you heard statements from the nominee that would con-
vince you to the contrary.

If 1 could ask all three of you this, have you heard anything in
Judge Thomas’ testimony that makes you wonder whether you
took the right stand or not or has caused you to in any way feel
that you might have made a mistake?

Reverend Le MonE. 1 would like to go first, if you don’t mind,
Senator Simon.
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Senator SiMoN. Reverend Le Mone, we will start with you, yes.

Reverend LE MonNE. I am sorry Senator Specter has left the room
and cannot hear this remarkr?want to make in response {o his
question to Reverend Brown. Senator Specter gave a very clear out-
line of not only affirmative action, but a quota system, by saying
he must have an African-American on the Court. That was clearly
stated. It is not limitation of language, even though he didn’t give
the title of affirmative action, that is exactly what the substance of
that comment should mean, in terms of its interpretation.

QOur position is not to have a minority on the Court, but to have
the best possible human being on the Court, male or female, His-
panic, Chicano, Native American, white or black, who understands
that justice must serve the interests of all of the people, particular-
ly those who are least in society, that justice indeed must open its
eyes and look at what is happening not only to this country, but to
the world.

We, as ministers of the gospel, make no apology to the fact that
we articulate our ministries from the pulpit and also in the streets,
because we are on the side of God and we speak the politics of God.
All one has to do is read the 61st chapter of Isaiah or the 4th chap-
téet_' of Luke, and you understand why we are doing what we are

oing.

In direct response to your question, it is really hard to say, but I
don’t think that we can take the chance in terms of this confirma-
tion going through, It is too risky. Therefore, we are even more re-
solved, based on the testimony of previous days, that Judge Clar-
3nc:i Thomas should not at this time be a Supreme Court Associate

ustice.

Senator SiMoN. Reverend Brown.

Reverend BrownN. [ say amen,

Senator SimoN. That sounds like a preacher there.

Mr. Hooxs. I would say, Senator Simon, after hearing Judge
Thomas in these hearings, we are more convinced than ever that
we took the right position, because the only thing that has hap-

ned, which is even more disturbing, I think Senator Heflin re-

erred to it as confirmation conversion, that he has in some ways
denied that he said what he said or that he meant what he said or
that he is starting over again.

We are very convinced that his total record as a public official is
of such pature that we cannot support him, and nothing in these
hearings has changed our opinion. We believe more firmly now
than ever that we were correct.

Senator SmvonN. I thank all three of you.

Thank you, Mr. Chairman.

Senator KENNEDY [presiding]. Senator Brown.

Senator BrownN. Thank you, Mr. Chairman.

I want to thank our witnesses for coming today. I appreciate how
trying and difficult this process has been for you and your willing-
ness to state forthrightly your position. I think it is helpfal to this
committee,

In trying to ﬁz a handle on the differences between your organi-
zation and Ju Thomas, I was hoping you could help me with
regard to the question of affirmative action. The judge has indicat-
ed that he believes in affirmative action, but does not believe in
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racial quotas. How would you describe your view of what is appro-
priate under affirmative action and what would not be?

Mr. Hooxks, Senator Brown, let me say we have always been op-

at the NAACP to quotas because quotas is deﬁne«:ly as an arti-
icial goal above which you cannot rise. courts, however, adopt-
ed goals and timetables because where blacks had been exciuded
wholesale, could not be in the police deFa.rtment, could not be in
the State highway patrel, could not be clerks in stores, all the law
really was saying is you must take aggressive action to include in
those whom you have excluded. This business of preference and re-
verse discrimination is nothing but lies that have been forced upon
the American public. How do you include in those whe have been
excluded unless you are aggressive about it?

In the Alobama Highway Patrol case, the commisgioner over a
period of months refused to hire any, even though he was under
court order. It was the judge who then decided that you are not
only .dealing with blacks but you are dealing with the dignity of
the Federal courts. Therefore, by a certain date, you must have a
certain number of black patrolmen.

Goals and timetables came into the equation in order to make
the law effective. And, by the way, Judge Thomas, in his first term
at EEOC early on, sort of went along with goals and timetables,
and then he was opposed to them. That is why we opposed his re-
confirmation,

Affirmative action is aggressive action to include in those who
are excluded out. It is not and should not be viewed as reverse dis-
crimination. And it has to be class-based. As someone has said
here, the difference between wholesale and retail, we could not pos-
sibly take care of all of the millions of blacks and women and mi-
nortties who have been excluded by taking one case at a time, As 1
have said earlier, it would have meant that everybody would have
had to have been a Rosa Parks, and only those who could sit on the
front of the streetcar would be those who had been arrested; or
only those could go to school who had gone there with a Federal
marshal to take them in,

Affirmative action is necessary, and Judge Thomas’ record indi-
cates that he did not favor that remedy, and we are opposed to
him, among other reasons, for that.

Senator Brown, Well, that is helpful to me. I think it clearly de-
fines the differences. And cﬁou might want to correct me. Let me
see if I am stating it correctly.

The difference isn’t that you are advocating racial quotas and
that he is not. That is not advocated by either one of you. The dif-
ference is a question over the timetables that have been put togeth-
er. Would that be a fair statement?

Mr. Hooks. Goals and timetables were mandated by law. The
Griggs v. Duke Power case was perhaps the finest refinement of it.
Because if you have a workplace that employed a thousand people
in a city where the workforce was 80-percent black, 20-percent
white, there were no blacks employed. They then employ one black
or two blacks out of a thousand. The question has to be answered
at some point: When have you really affirmatively tried to give em-
ployment? This necessitates—and we do not back up from it one
iota—goals and timetables which are reasonably calculated to show
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that affirmative action not only has resulted in some rules and reg-
ulations but in some resuits.

Precident Johnson stated eloguently that at some point affirma-
tive action must result in equality of results as well as equality of
opportunity. This may be a hard pill to swallow, but from the view-
point of those who have heen historically denied—and I don’t think
we have to define that years of slavery, 244 years, years of second-
class citizenship, Dred Scott, Plessy v. Ferguson. Now we stand on
the brink of a breakthrough, and we simply do not need an Afri-
can-American on the Supreme Court who does not subscribe to the
concept that affirmative action must work. The Supreme Court is
already bad enough. We do not need an African-American adding
sanction to what is being done.

Senator BRowN. So the goals and timetables would be the differ-
ence, and I assume that i3 in an area where you had a showing
that they have discriminated in the past or you have a clear
impact of discrimination in the past.

Mr. Hoogs. Well, there are cases that indicate that there must
be a showing of discrimination, but there are other cases which
simply deal with the fact that the statistical results of—let’s use
that absolute term of no blacks employed in a city where a factory
has a work force available to it of 50 or 60 percent or whatever
number of blacks, that the mere showing of that can be enough to
change the burden of proof, which was the Griggs case. It did not
mean that the black applicants or plaintiffs won. It simply meant
that the company which then had the knowledge of why they were
doing what they did had the burden of proof. And it is this type of
thing that is very important if we are to continue our progress.

I mentioned earlier that the present Secretary of Labor has indi-
cated in a study that there is a glass ceiling above which women
and blacks cannot seemingly advance. And she has said that some-
thing must be done.

At West Point, President Bush marveled over the fact that we
have now had 1,000 black graduates of West Point, when you and I
know when General Davis went there he was given the silent treat-
ment for 4 years.

The man in charge of West Point said it is because of aggressive
affirmative action that we have now had 1,000 graduates of West
Point. It is necessary to have affirmative action, and to make it
work there must be goals and timetables and systematic class-
based remedies in order that we will not spend forever all the
money in the Treasury trying to do it one case at a time. And that
is one of the weaknesses of Judge Thomas’ position. He only talks
about affirmative action for someone who has proven somehow
that they have been the victim of discrimination. But we know that
when they did not have blacks in the police department, it was not
based on an individual. It was based on the fact that no blacks
were going to be employved as a group. And why should an individ-
ual have to go there and almost be lynched?

Aud I want to say very quickly that the time has not passed—the
fact that affirmative action has been in existence for some time
does not mean that we do not still need it, that we do not still need
class-hased remedies, and that we still need goals and timetables.
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Senator BrowN. If I may, Mr. Chairman—I see the red light—I
would like to ask one followup question.

Senator KEnnEDY. It is Fme with me if Senator Thurmond
agrees,

Senator THURMOND. We have to move on, but go ahead this time.

Senator Brown. Just briefly, putting aside goals and timetables,
obviously that is an area of disagreement. My impression of the
judge is that he has a heartfeli commitment to civil rights, ac-

owledging that there is a significant disagreement in your mind
over goals and timetables. But aside from that, at least my impres-
sion was he had a heartfelt commitment to civil rights,

‘Hgﬂld you share that view or do you disagree in that area as
well?

Mr. Hoogs. 1 disagree, sir. Respectfully, I maintain the experi-
ences are neutral. He talks about his experiences, his grandfather
being called a boy. He talks about prejudice and discrimination.
But those experiences did not leave him with the lessons of how to
overcome that. We have yet to hear from the judge in his official
actions basically—with one or two exceptions, of course—how he
would overcome that.

He went to the right school, the university of hard knocks, the
scheool of discrimination and prejudice, but he learned the wrong
lesson. He seemed to be saying that we do not need Government
help, we only need self-help.

We maintain, the NAA(E:P and the Baptist Conventions and the
great mass of black people, that we need Eoth self-help and Govern-
ment help. And Judge Thomas seems to always emphasize only
self-help, and that bothers us as to a sincere commitment to the
eradication of the problems. He understands and enunciates very
well the problem, but the question is: How do we get by the prob-
lem? That requires some affirmative action, which he seems to dis-
avow.

Senator BrRown, [ appreciate that.

Mr. Chairman, thank you for your indulgence.

Senator KENNEDY. Thank you very much.

Senator Kohl.

Senator KolL. Thank you very much, Mr. Chairman.

Gentlemen, in a 1959 article for the Harvard Law Review, Wil-
liam Rehnquist wrote that the Senate has the obligation to “thor-
oughly inform itself on the judicial philosophy of a Supreme Court
nominee hefore voting to confirm him.”

Do you feel that we are thoroughly informed on the philosophy
judicially of Clarence Thomas?

Mr. Hooks. I do not think that his testimony has informed you
as to his judicial philosophy, and I would have hoped that in his
testimony he would have informed you. But I do not think he has.

I hope I have answered your question.

Reverend LE MoNE. Foﬁowing these hearings, Senator, we have
seen or read or heard no indication of understanding the judicial
philosophy of Clarence Thomas. We have, at best, had vague, elu-
sive, flexible answers to many key issues. And permit me to add
that this issue, this nomination, is not about affirmative action
only. It is more complicated and complex and comprehensive than
that. That is certainly a key issue, but not the sole issue. We do not
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want to be interpreted as being here sitting at this table represent-
ing one issue that is supposed to be something concerning minori-
ties and women. That is an issue, but not the issue.

Reverend Brown. I would respectfully say, Senator, that Judge
Thomas, in my estimation, has not been forthright in dealing with
the issues. And let me say parenthetically here that we must be
careful as to how we accept these polls as being gospel truth re-
garding the posgition of African-Americans on Judge Thomas,

I happened to stand in a bank on the day before yesterday, and a
man came up to me panhandling, wanting the money. And before 1
gave him the money, I said to him, “What do you think about Clar-
ence Thomas’ nomination to the Supreme Court?” He said, “Well,
you know, yeah, a brother ought t¢ be up there; yeah, a brother
should be up there.” I said, “You mean that if this brother is talk-
ing against affirmative action, if he has problems with minimum
wage, if he misrepresented his sister’s status in terms of her being
on welfare, if he is in alliance with a socio-religious-political gang
that is attempting to tarn back the clock on ali of our rights, would
you support that man?” He said to me, “Rev, you laid something
?313 my brain. No, I don’t think he should be on the Supreme

urt.”

Senator KoHL., Are you then all saying that it is not that we
don’t know his philosophy—are you saying that we do know his
E?ilgsophy and that is why you are advocating that we vote against

m?

Reverend Brown. That is right. Now, on some other technical
legal question is not an answer to you—

Senator KonL. Is that what you are saying, Mr. Hooks?

Mr. Hooks. I am saying, sir, that we opposed him because we
thought his judicial philosophy was not what was the basic broad
stream of American thought, and particularly African-American
thought; that nothing in this confirmation hearing has changed
that. He has not expressed, in my judgment, any judicial philoso-
phy except to simply say he can’t give an answer to this, he cannot
give an answer to that. So we are convinced that his judicial philos-
ophy is wrong for this time, yes, sir.

Senator KoHL. So that he has one, but it is not acceptable.

Mr. Hooks. That is our position——

Reverend Le MonE, Or entirely understandable.

Mr. Hooks. Before he testified, and nothing in his testimony, in
my judgment, has changed it.

Senator Konr, All right. I would like to go on.

In an article in last Sunday's Washington Post, Juan Williams
said that when Thomas came to Washington in 1982, he was a far
more liberal person, even anxious to talk with civil rights groups,
but that they snubbed him. And as a result, Thomas became more
conservative, and the groups lost an opportunity to have an influ-
ence on his development and growth.

Do you have any comment on that?

Mr. Hooks. My comment is that snubbing and failure to be in-
cluded is a two-way street. I have served as a public official in
Washington. I met some antagonism when I came here, but I made
a conscious effort to associate with all of the leaders so that they
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could know who I was and what I stood for. And I think that effort
was successful,

If Judge Thomas felt he was snubbed, he was a high-ranking
Government official, at one time one of the highest ranking in the
administration, And I think he had a right and a duty to seek out.
I don’t think he did that as he should have, and I think that
whether or not he was snubbed or not should not change his basic
philosophy if he believed in the things that we have been talking
about, that he should not have changed that because he felt per-
sonally snubbed.

Reverend LE MoNE. Senator, in my testimony, 1 indicated that if
the allegation is true that he was snubbed, then certainly a man
born and raised in Georgia would go to a black church where ac-
ceptance is the order of the day, no matter what your philosophy.
He didn’t seek out the black church during that time. Had he done
80, he would have been educated and would have been in a position
to educate, Why he didn’t choose that option I don’t know, and I
think it is his loss.

Reverend BrownN. If I might put it in sorme homespun wisdom
from Missigsippi, and maybe from Pin Point, GA, grandmom and
%{ant(lldaddy said he or she who would have friends must first be a
riend.

Senator KoHL. Are you saying that this man has walked away
from his roots?

Reverend BrownN. He has not been in touch with those old rich
roots.

Senator KENNEDY. I think the time is up, Senator. I think we
have to express our appreciation to—oh, excuse me, Senator Simp-
son.

Senator SmvpsoN. Mr. Chairman, I thank you and I thank the
panel. I was listening to your remarks, and I came over and
wanted to participate, to try to do that.

It has been dramatic. I think that is what you intended, to be
dramatic. I think it is important to say that Mr. Thomas’ responses
to questions, at least as I heard them here in several days, indicat-
ed that he believes in affirmative action in this respect: He believes
in reaching out to increase the applicant pool, increasing the appli-
cant pool, then choosing from that pool the best qualified applicant
without regard to race. And I think that that is what most Ameri-
cans view as—you know, their view is they are against racial pref-
erence. They are not against affirmative action. And there is a dif-
ference. I know the flashwords don’t fit well, but there is a differ-
ence.

But, Dr. Brown, in your written statement you say the group
wants a nominee who has experienced discrimination. You write
that his views reflect hostility toward the African-American com-
munity. You write that he is against equality, equal rights, and jus-
tice. You claim that he doesn’t understand the history of the Afri-
can-American community.

I can tell you, sir, it is most difficult to reconcile your written
and your oral testimony with the Clarence Thomas that we or this
committee or this country saw and who we questioned and listened
to for 5 days, or with the Clarence Thomas described to us over the
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past 4 days by persons, mostly African-Americans, who have
known him well, some for many, many years.

I don’t think anyone ] have ever seen has come before this com-
mittee with more friends from around the country, by people who
really know him. And the harsh and the intemperate and the
nasty statements come from people who don’t know him at all.

Now, you can’t tell me—I don’t care what race or color or creed
that we are talking about—where there have been more friends
and more people respond to a man than this man, Judge Clarence
Thomas, without question. Never in my experience in 13 years. 1
would think that you would feel demeaned to hear white liberals
telling blacks how blacks ought to feel. That can’t be a very good
experience. And the reason there is & huge, huge split and schism
in the black community is because this man is splendid but he is a
conservative Republican. So why don’t we just cut the baloney and
lay it out there and just say you don’t like him because he is a con-
servative Republican, and that is what he is. That is his creden-
tials. But the rest of this is really an exercise-—and here is a white
conservative speaking—is an exercise in why this is just dissem-
bling before your eyes.

You have got a group of people who are on their own in the
black community, and you have never had that before. And they
are not going to be in locked step. And I heard from the NAACP
group in California, and that was a tremendous lady. What a spirit-
ed and energetic lady, and, boy, she laid it out in spades as to why
they didn’t want to join in locked step.

ege are the things that stun me, and I don’t understand how
you can say those things about a fellow Christian—you are a pastor
of your flock—as to those things which are just plain not so, after
listening to him for 5 days. And I would ask you how you came to
that conclusion.

Reverend Brown. Senator, if you read my text, I said Paul said
that we are living epistles read of men and women. Judge Thomas’
record speaks for itself.

Senator SiMpsoN. It certainly does.

Reverend BrownN. Yes, before. The speeches he has given, the
company he has kept. And 1 think that we are aware enough to
know the implications of the political ideology that he espouses.

I don’t mean to be too technical here, but when you talk about
conservative views, I think we need to put that in perspective. Afri-
can-Americans, in terms of their religious experience, have tended
to be conservative when it comes to biblical truths and some doctri-
nal questions. We have been conservative as regards respecting our
elders, though there appears to be a generation in these urban cen-
ters who have gotten away from that.

But when it comes to political conservatism, we have never been
conservative, But we know that, taking a page out of the Bible, the
pharisees and sadducees of Jesus' day were the political religious
conservatives who would rather keep, hoard the blessings of the
promise for themselves. Jesus was a man for the people of the land,
and for that reason they put Him on the cross.

What we are saying conservatism means, from an African-Amer-
ican vantage point, the few profiting at the expense of the many,
the rich getting richer and the poor getting poorer. And I think
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that it is high time that we lay down these labels, right wing, left
wing. As ¢one brother said, we ought to be conoemedra]aﬁout the bird,
because if you have just got one wing you ain’t going nowhere, You
are just going around in circles, And if in this Nation we do not
come together and talk to each other and get rid of this kind of
rhetoric that has been afoot for the last 10 years—and it has been
afoot. We have had these so-called conservatives who would be
more concerned about a fetus or an unborn child. And we are con-
cerned ahout reverence of life. But at the same time we embrace a
political philosophy that would deny child care, a decent job, a good
education, a spol;(esman who would even go to South Africa of that
bent, where people have been gunned down and dehumanized for
years, and called Bishop Tutu a phony.

It is that kind of conservatism that we have seen afoot in this
Nation. And what we are saying is it is time that we get on with
the business of putting our Nation back to work, of developing our
infrastructure, of being involved with each other to keep this a
strong nation.

We ought to take a lesson from Russia. Russia went around the
world trying to acquire power but did not take care of home. And
ag the last 10 years have indicated, we have not taken care of
home. We have been more concerned about how things—

Senator SimpeoN. I hear those things and they are passionately
and sincerely said, but we are talking about Judge Clarence
Thomas. That is who we are talking about.

Reverend Brown. 1 know what he stands for and who he is with.

Senator SiMpPson. You know, I believe something about that
teaching. I think it was about forgiveness and kindness and com-

sion. That is what it was about, too. Those were the words of
esus Christ.

Reverend Brown. I am talking about him, too.

The CHAIRMAN. Thank you very much.

Senator SiMoN. Mr. Chairman, one more question, if I may.

The CHAIRMAN. Has Senator Brown asked any questions yet?

Senator Brown. Yes.

The CaareMmanN. All right. The Senator from Hlinois.

Senator S1MoN. Just one more question. In one of his writings,
Judge Thomas, in outlining his legal theories, said the Constitution
should be colorblind, and we don’t argue with that. Then he goes
on to denounce what he calls race-conscious legal devices.

One of the things that I helped to develop back when [ was in
the House, working with the late Dr. Patterson, was Federal aid
for historically black colleges. That is clearly a race-conscious legal
device. Now, he has not specifically denounced that but has de-
nounced the race-conscious legal devices.

What would be the impact on historically black colleges if we
wl*;arg? to have a Supreme Court saying that is unconstitutional to do
that?

Mr. Hooks. Senator Simon, two things, briefly. Justice Blackmun
stated very eloquently that the only way we can advance beyond
racism is to take racism into account. The only way we can ad-
vance beyond color is to take color into account. You can’t have
veterans’ laws unless you recognize there are veterans. You cannot
have laws for the disabled unless you recognize there are disabled.
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I do not understand this business of not dealing with color when
color was the problem. For that reason, as Justice Blackmun said
in Bakke, we must take it into account.

Second, I think, in direct answer to your question, that the black
colleges have been and are now a great cultural repesitory of help
for this Nation. We would be much the poorer if we did not have
black colleges. And if we were to adopt that suggestion that you
talked about in totality—-and that case, by the way, is hefore the
Supreme Court, will be coming up scon—we will destroy historical-
ly black colleges.

It was never the intention of the NAACP to destroy black insti-
tutions. It was our intent to integrate all institutions. We think
that black schools like Fisk have as much right to exist as white
schools like Duke. But they must both be integrated. And we have
found that black schools have integrated far more rapidly and far
more totally than have the white ingtitutions, and we do not want
to see them destroyed, and we do not want to see this whole busi-
ness of the colorblind society aid in the elimination of a great cul-
tural institution which has been of help and is of help.

Finally, Senator Simon, when we look at the totality of the ques-
tion that we face, it is important that we know we are the water-
shed, and as has been stated by one of the members of this panel,
the present course of the Supreme Court must be reversed. This
committee has a chance to reverse it now by not consenting to the
confirmation of an African-American who is obviously opposed to
that which is good for America and to that for which the great ma-
jority of Americans stand.

It has been stated these public opinion polls simply reflect that
all African-Americans basically would like to see one on the Bench.
If they do not know what he stands for, they favor it. When you
ask them, as Reverend Brown has put it, about the reality of it,
then it changes. And there has been a change in public opinion
Polls. A Werthlin poll indicated that not as many blacks were in

avor as it first appeared.

So 1 am saying give the people light and they will find their way.
This Senate has the light, and I am sure they are not going to be
guided by public opinion polls which do not ask the right questions
and therefore come up with the wrong answers.

Thank you, Senator.

The CHAmRMAN. Thank you very much, gentlemen.

Reverend Le Mone, I had not allowed you to continue because
fi]n;ne was up, but now on my time was there anything you would

ike to say.

Reverend Le Monge. Thank you, Senator. With regard to Senator
Simpsen, I don’t think that we speak the same language that was
called English. We are not here for the dramatic, nor are we being
overly dramatic. We are telling the truth based on history and ex-
Egel}ce and a crying human need for corporate justice for every-

y in this country.

I notice that sometimes language is suggested when different
panelists speak. It is very eloquent. It is informed. It is well
thought out, et cetera. But the language applied to people of color
is always dramatic, entertaining, and so on.
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I think we can speak the same language once and only if we all
have the same experience. Our position is simply this: We can’t
take the chance on this confirmation. The relationship between
slaves and masters is not to be improved. We want the elimination
of the categories in the first place so all people can live their God-
given rights as human beings, men and women.

With regard to racism, racism unfortunately is alive and well in
this country. About 3 months ago, perhaps a bit more, there were
two surveys conducted—one in the city of Chicago, Senator Simon,
One black man, qualified experience, same level of education, and
his white male counterpart. The white male counterpart prevailed
for the job application in terms of a ratio of 7 to 1. That is less
than 5 months old.

The CHaIRMAN. Say that again, please.

Reverend L MonNE. The ratio was 7 to 1. The white appli-
cant——

The CHAIRMAN. In the context of the——

Reverend LE MoNE. Job applications for the same job requiring
the same education—

The CaaleMAN. A black man and a white man, same educational
background.

Reverend LE MoNE. And experience.

The CHAIRMAN. And experience.

Reverend LE MonNE. And education.

The CHAIRMAN, And they filed a nuinber of applications.

Reverend L MonEe. That is right. It was conducted by a compa-
ny. Chicago was one site, and here in the District of Columbia was
the second site. And the white applications were successful seven
times to one time, Even a physical factor was injected into the
data, physical factor of height, weight, and so on.

The Washington Post finally produced something of value to us.

The Cuareman. Thank you very much, Reverend.

Are there any more questions for the panel?

[No response.]

The CuHairmaN. Gentlemen, thank you very, very much for your
testimony.

Mr, Hooks. Thank vou.

Reverend BrowN. Thank you.

Reverend LE MonNE. Thank you.

[The prepared statement of Rev. Archie Le Mone follows:]
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The Progressive Naticonsl Baptist Convention. Ine,

Hr. Chairman, Hembers of the Benite Judiciary Committes,

Thank you for the opportunity to testify at today's hearing
e¢onearning the nominaticn of Judge Clarencs Thomas. I am
cEficially representing the Progressive HNational Haptiat
Conventien, Inc., {PNBC). My dencminaticn is one of the historie
Arican-American chuxches, The Progressive HNatienal Baptist
Convention has just over 2,000,000 membatrs in approximately 2,300
congregationg throughout the United States. Hany of our churchea
ste located in states with large urban centers and are attempting

to mest the needs that impact on our citima.

Tt is not uncommon to find as many es 1,500 teé 5,000 people whe

balong to one of cur congregations. I think it can be stated that

56-272 0-93 -8
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an African-American Baptist church {e made up of & variety of
people coming from diverse socio-economie, educational, and varying
regional backgrounds. The church in typleal African-American life
has been and is a place not enly for worship but servea the real,
unmet needs of our communities. The chutch reprecents a place
where our human rights and values eore reconfirmed as =
counterpoint, even today, to the historical and contemporary
indignities thmat have bhesn part of our life experiences in this

country.

The Progreasive HNational Baptist Convention. In¢., wishea this
testimony to be viewsd as speaking analytically and not critically
vencerning the nomination and possible confirmation of Judge
Clagence Thomaa. Because of the uniqus sensitivity surrounding the
Thomas nomination, the Convention hss not taken lightly the
poaition it has officially adopted at ats 30th Annual Sezsion in
Pittsburgh, Peansylvania, in August of this year. Fermit me to

read the relevant paragragh of the Convention's resolution:

“BE IT THEREFORE RESOLVED that the Frogressive Hational
Baptist Conventicn opposes the nomination of Judge Clarence
Thomas to the U.5. Supreme Coutt until or unless in his Senate
hearings he expresses support of the Constitutional raghts won

L

in ouy hard fought struggles far civil rights
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Subsequent to the above, the Convantion has oconcludad that it is
not in {avor of the contirmation. There are reasons for this and
1 wish to be brief in explaining them, Howevar, T hope that

clarity will not be sacrificed on the alier of brevity.

Acco:ding Lo public testimony during the course of these hearingsa,
there haz been no convineing statement on the part of Judge Thomas
that satisfied our concern as sxpreassd in the relevant paragraph
as cited from the resolution adopted by the PHRC last month.
Indeed, we have pot had answers to questions that are of paramount
importance to us ss a Christian body made up of citizens who are
of African anceatry. We do not and ¢an not accept responses that
are aleverly crafted in terms that are just that -- responassz, not
AnBWELS. For example, what is the nominee's real position on
capital punishment? His willingness teo Jjust lpok at final
judgmentz handed up to the {(Bupreme) court is inaufficient. 1s
he, like retirving Associate Justice Thurgood Marshall, opposed to
capital punishment? 1Is the nominee radically concerned, as a human
being, with not just the question of human rights, but the right

to be human?

The nominee has not answered nor was the qguestion raised about
something that goss beyond personal considerations and values, and
that gquestion hasg to deo with ecology. our world 1s being

systemalically ercded due to improper stewardship of outr natural
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and hunan vesources. The former has to do with toxic contamination
of land, water snd air, snd the latter with the righl to earn a
fair and decent wage for one's work; that an employee, whether
female ar male, should be paid the same salary and enjoy the same

benefits for the same jabia).

Additionally, those people who have spent thelr productive years
satning a living and traising families should not be digcriminated
agsinet because they are more axpensive to employ than someone whe
iz much younger and entering the job market for the first tims.
This is called age discrimination, and it is uncomfortaklie to know
that an overwhelming ameunt  of complaints concerning wge
digerimination were unattended to during the nominee'a tenure as
the head of EEOC. More than that, the statue of limitations has
run out and the complaintives no longetr have any radress or courae

of action.

It has been said that during his time as a top government officiel,
Clarence Thomas was ostracieed by the established civil rights
community, Pechaps that was so0 -~ perhaps not. If it was true,
the nominee certainly should have gone to the Black churchies) in
order to find a forum in which t¢ express his idems and views. The
Black church{es), especially the Baptist church., represent a

community wherein a wide range of ideap and popitions can be cagily
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found. He could have, indeed ahould have, sought out a community
in which he would have been welcome because he was a part of that

comnunity, He still is,

There are too many critieal questions that remain unanswered.
Repatition for emphasis, responses are nc synonyms for answers to
those questions that sti11 lipnger. *That is all we are {aced with
in these hearinge: questions, questions,.questions, questicna.
Rhen in any human pituation the dialogue, the conversation, the
debate, or when sny other interchange takes place, there cannot be
mere queations st the end than there were at the beginning.
Therefore, in good conscience, even in visu of the nominea's
singular achievements, his sitting on the United States Supreme
Court would not be in the best interest of 2l)l groupa and
communities that need progressive jurisprudence in order to ensure,

ag wel)l as enhance, an egalitacian society under law.

There are those who claim that 1f Judge Thomas is not suscessfu)
in these confirmation procesdings, the next nominee may hold
regressive views on constitutional rights and liberties., That is
not of major concern, neithet 1s the nomination of another minority
to the Court a matter of pricrity. Our concern and the reality
that hmas to be met is that Jjustice must serve the poor, the
unhappy, the children, and the aging. It has been said and
manifested in a form of a statue that juatice is "blind"™. For

thaze in this society and the world, the blindfold should be 1ifted
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from justice's eyea so it can clearly aes that all iz not well and
the scale in its hand i tilted. That scale needs to be balanced -
- made equal. That can only be arrived at if justice can see the

hurah needs that confront our modern era.

The Progressive National Baptist Convention was founded in 1861
over the issue of civil rights in keeping with one of its momt
wldely known pastors, Rev. Dr. Martin Luther King, Jr. It is in
hies ppirit and memory thet our Convention maintains a progressive

outlook on lifa.

He are not couvinced, there are too many unanswered questions for
us to support the confirmation of Judge Clarence Thomas at this

time,

Buprema Court justices cannot be recalled.

Thank you Mr. Chaitman, and membeirs of the committes,

Gtatement delivered on behalf of the Progreszive National Baptist

Convention, In¢., by Rev, Mr. ARrchie Le Mone.
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BESOLUIION_ON_THE CLARENCE. . THUNBSE
NOMINATION TR THE BUPREME CRURT

Eraspble

The WU,8, Supreme Court 18 cur naticnia highost court,
The Justices have been delegated the aulhovity 1o interpret
tha lawe that affect all cllirzerns.

Fresident Ueorge HBush's rewination of Judge Clarernce
Thomas +o Fill the vacangy of veliving Justice Thurgood
Marshall, provides the counlry & urague opportunity to
reflect on cur current dilemma 1w Lhwe {field of Averican

aelitics.

There s a "punservalive trend”  sweeping the body
politic. The hard wor gaine of Lhe Livil Rights Movement
arg belinp evoeded by & saries of cont decisions.

He, the oembers of the Progreseive Mational Eaptiat
Convention, weeting in  Frtisbw gh, Permoylvania, view the
rend noe, Judge Clarence Yhomak, as a product of Afrvican
fimericarn deacani. tie hay seen the Anjustices that afflict

pecple of tolov.

Witile we atfirm hHiw husanity, Gellsevieg - that God'a
redeRming  grace  pan Lrangforta oov brother dnte a  new
creature,. we uwust set forrth a vtamdard by which the U, 8.
Banate and cilizerm-y must  pudge Lhis reeed nge,

Arnarica 15 a nultivacial wocieby. Thareafore, a justice
on the U.S. Yupreae Couwrl  muel be sepnilive Lo buman raghts
and secial  alisnatior. e affzrm the vight of #very
individual (Black o Whate? o hoeld  Whalsowver view he  or
whiw nay wish, be 1t litusal, conservative, or ctharwise.
Morveover, we recognize Lot Jdovevsily ol vpiniony and pointe
of view are neceswary wilbhivn cur commaratly,
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Rewslution - Clarence Thomas Nemination
page 2

7.

-9

10.

11.

12.

Howsver, the 2let Century American  aguradas dewarnds
Judiciary that is w0l Jovked intco ldeclogical waring
factionn, The U,E, Supreme Court wust provide squml Juﬁtlcc
undar’ the Laws of the Corolitution,

The L6, Senate hearings of Heplember ¥, 1991,
scheduled for Wawhinglew, DC, shall afford Lhe nomiroee an
epportuntty Lo express views om a variety of topice. Him
record to date leaves many clitizens tvoubled saver his basice
Judicisl philoscophy.

BEBDLUTION

WHERERS, the Frogressive WNational bLoaptist Conventien
{(PNBG) was bory gut of a climate and & experiencae of
twwmoll and vigleres, struggling Ffor the rights, frasdomns,
ard 1ipevtias of 1is constituency and all peopley and

WHEREAS, PRNEBL is the only usuch conwvenlion that stood
forth and chonmpioned Lhe rcause of Civil Rightes, while
providing a howe artd & wallonal platform fov eno of Pod'a
magt dyramic secvauts and our beloved leadev and brother,
the late Dv. Martiw Lulher Hiwng, Jr. 3 and

WHEREAE, Hfrican Amuricans, olher racial minorities,
and  women have hislorically lwen victine of imeasuwable
erines of hatred avd oppi-gasiorn, disceimination iv the labor
force ard danied access to public and private institutions
tn the United States for reasons unrelaled teo Lhetr wecilt
ard quatifications, ut based on race and fender

preferencesl and

WHREAS, the afovemertioned victing of ragial hatred
and discrimiration bave appealed (o the Suprdse Court of the
United States for egual protection of their constitutional

rightey ard

WHEREAS, Lhe U.S. Suprame Courd ie & oritical national
inetitution, which should conbine schelavly connbitutional
interpretation with a derp appraciation of the rconcrate
history and socvial rwal:ity wf the Bherican peoepley and
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Aesolution - Clarence Thomaa Mowination
page 3

ia.

1%5.

16.

17.

16.

19.

WHEREAS, a proper consideraticn of the romivation of
My Thomes Lo the W5 Suprems Court  reguices not only &
careful examination of +the gualificetions, outlook, ard
history of Mr. Thomas, but alsc Ehe intent, hintory, arg
palicy dirsction of President Fushi ard

WHE RERE, the Reagan/Bush and the Buwh/Duayle
aduniniatrations have retlocted a consiulont pulicy direction
with ¢clear and muasurabla nogoalive jcpacls on the African
Amarican comnunity for over Len years) arnd

WHEREAY, this policy diveclion includes deregulation
antd structural urmnploymant, remcval of anti-diecrisination
protaci lon Tor histericatly opprussed mincrities, raduction
in health care, cutbacks ivi soclal sssistance for the poor
in geveval, and & wmajor redistiibution of wealth  away frow
the widdle clase and the poor towards the already wealthy
and supsr-rithiy and

WHEREAL, the political toctics ard Btratepy of M. Bush
reflect simistler mandpulaticn of rvace, ae in the case of
Willie Hortor) awd

WHERERE, the policy divection of the lavt ten vears has
resvited in unprecadenltod iwpoveraishmenl of the worlkidng poor
andd the botton strata of Lhe population, yab &l the same
time the urprecedented yrowlh of wealth amony the upper
utrata of the populationy and

WHEREAS, M. Thownt: hao bLaen & parl of Lthe conservative
trend for the ontire ten year period as  an aid to Senator
Davfertiy, as ECOC Bivector, ard an a federal  pivesit cowrt

Judpe) and

WHEREAS, we ave callod to keadw a trree by the frult 1%
bears and

WHEREMS, Lhe ratovd  (Trultsd of  Pe, Ihewas showe &
congislent pattern, flust  Clearly reflected 1n BHis  years as
IMrectar of ELOC, of jJoanaemg the luuh pelicy  direction of
reweving apli-diwcramirad bom mrutection for African
Anericans, denying «qual pey for eqgual work forr wosen, and
failling to  act decisdvely ©r agpe diserimivetion csces
brought befare the LLUL§ and
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Rewcluticn ~ Clerance Thomas Momination
pape 4

2a.

&4,

6.

WHEREAS, the Thomwes nemination  is pari of an
accelerated trend of Bush to strengthen tho powasr, prestige,
and Lefluence of a retwork of people, who are nolre effective
in oppoaing the gains of the Civil Rights Movement and a
progresaive Africar Aperican agenda than white conservatives
becovse thoy appesl to the commendaltle reluctanes of African
Amartcans to not publicly oppose other Afvican Amoricanay
and

WHENERS, the trend 4o strengtihen the prestige, powar,
and influence of Africen Anericans whe (ocbjiectively,
regardless of perconal Intent) promole cenfumiorn, divislon,
ard lay the African American commanity open to furkher abuse
and exploftation, and is Ltherefore dengorous, short-eighted,
and unfaithful to the bust tradition of etvuggle and
wacrifice of the African Amevican propley and

WHERERG, the nominalion of Me. Thowaat fov L5, Supress
Court Juntice should be considered in context and aw part of
a dangiercus trend that dets net seasure up Lo the principles
e which the FPMPC waa fourded and which has guided ite

axigtonce) avd

HWHERENS, we, the PNEC, fvow that wur hope 85111 de in
God and never was 1t & cywical Republican governsent nor in
a Jubke-warm Democvatie govermwmernt.

BF IT THEREFORE RESMLVED that the Propreasive Netional
Baptist Corvertion opposes the rvominatzon of Judge Clarenco
Thowas To~ the U.S. Suprawe Court umtil or unleas  in his
flanate hearings he  @xprossec suppsrt of the Cornatitutional
rights won in cur hard Tought stragyles for civil vwightg.

thonse. ree
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The CHAIRMAN. OQur next panel testifying in support of Judge
Thomas’ nomination includes the following: Sheriff Carl Peed, of
Fairfax County, VA; Johnny Hughes is no stranger to this commit-
tee and has testified here on a number of occasions, a captain in
the Maryland State Police who is testifying on behalf of the Na-
tional Troopers Coalition; Bob Suthard, former superintendent of
the Virginia State Police, who is testifying on behalf of the Inter-
national Chiefs of Police; James Doyle IH, former assistant attor-
ney ﬁneral of the State of Maryland; Donald Baldwin on behalf of
the National Law Enforcement Council and a frequent person
before this committee whom we rely on a great deal; and John Col-
gglsl on behalf of Citizens for Law and Order. Welcome back, Mr.

ing.

Let me say to all the panelists it is a delight to have you here.
We have spent a lot of time together. Usually it is on matters relat-
ing to law enforcement issues, but it is nonetheless a pleasure to
have you here to testify on behalf of Judge Thomas.

Sheriff Peed, would you—unless the panel has——

Mr. BaLowiN. Mr. Chairman, | have got a very brief statement,
and I would prefer—and I have discussed it with these gentlemen.
If I could just put this in, make this brief statement, and then defer
to them. My point is that this is a small segment of the law en-
forcement community, but I want to state that this represents
what I consider the broader aspect and the overwhelming majority.
So I will just make this brief statement and then defer, if I might,
with your permission.

The CHAIRMAN. Surely. However the panel would like to proceed.

PANEL CONSISTING OF DONALD BALDWIN, NATIONAL LAW EN-
FORCEMENT COUNCIL: CARL R. PEED, SHERIFF, FAIRFAX
COUNTY, VA; JOHNNY HUGHES, NATIONAL TROOPERS COALI-
TION; JAMES DOYLE III, FORMER ASSISTANT ATTORNEY GEN-
ERAL, STATE OF MARYLAND; BOB SUTHARD, INTERNATIONAL
CHIEFS OF POLICE; AND JOHN COLLINS, CITIZENS FOR LAW
AND ORDER

Mr. BaLpwiN. Mr, Chairman and members of the Senate Judici-
ary Committee, ] am Donald Baldwin, the executive director of the
National Law Enforcement Council. The NLEC is an umbrella
group for 14 member organizations. Throu%h these organizations
we reach some 500,000 law enforcement officers throughout the
country and certainly the overwhelming majority of our law en-
forcement community.

Now, these gentlemen here will represent the views of their or-
ganizations, and I can state that they will represent the views of
our member organizations as well.

We have endorsed Judge Thomas for the U.S. Supreme Court be-
cause we feel that Judge Thomas will assure that justice will be
carried out through the right interpretation of our laws as they
hgve been enacted by our legislative bodies. Judge Thomas in our
view will interpret the Constitution as written. Legal scholars have
determined that the nominee believes that a Supreme Court Jus-
tice, or any other judge, should not use his position as a judge to
legislate new laws not already on the books. This is most important
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because the law enforcement personnel must put their lives on the
line every day and have to trust the laws. Qur members want to
know that if they arrest a person for breaking a law that he will be
judged on the basis of that particular law, not by a new law that
might be legislated on the spot by a judge. The law is the law. The
Constitution is the Constitution.

Judge Thomas should certainly be confirmed for a seat on the
U.S. Supreme Court. He has our wholehearted support.

We thank you for the opportunity to express our viewa.

Ag I have said, I am sure that these gentlemen here will speak
not only for themselves, but they will speak for the entire law en-
forcement community, I believe.

The CramrMaN. Thank you very much, Mr. Baldwin.

[The prepared statement of Donald Baldwin follows:]
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Mr. Chairman and members of the Senate Judiciary Committes, [ am
Donald Baldwin, Executive Director of the National Law Enforcement Council. The
NLEC jf3 an umbeella group for fourteen member organizavions. Through the
fourteen member organizations we reach some 500,000 law enforcement officers
throughout the country, and certainly the overwhelming majority of our law
enforcement community.

These gentlemen here will represent the views of their organizations

and [ can state that they will represent the views of our member organirations as
well,

We have endorsad Judge Thomas for the Untied States Supreme Court
because we feel that Judge Thomas will assure that justice will be carried out
through the right Interpretation of our laws as they have been enacted by our
legislative bodies, Judge Thomas, in our view, will interpret the Constitution as
written. Legal scholars have determined that the nominee believes that a Supreme
Couri Justice, or any other judge, should not use his position as a judge o legislate
new laws not already on the books. This is most important to law enforcement
personnel who must put their lives on the line every day. Our members want to
know that if they arrest a person for breaking a faw that he will be judged on the
basis of that law, not by a new law that might be legislated on the spot by a judge.
The law is the law. The Constitution is the Constitution.

Judge Thomas should be confirmed for the seat on the ULS, Supreme
Court. He has cur wholehearted support.

‘We thank you for this opportunity to express our views,

w1
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The CHAIRMAN. Gentlemen, have you decided who should go
next? Otherwise, we will go in seniority before this committee.
Johnny, you go ahead. You have testified before this committee
more than anybody. Or do you want—you all figure out how the
devil you want to go; otherwise, I am just going to pick somebody
and you are geing to go.

Mr. PeED. I will go first.

The Cruamrman, All right.

I have been informed by my senior colleague to get you to watch
the light. You all are very familiar with green and amber and red
lights. When the red light comes on, as he has informed me to tell
you, please stop.

STATEMENT OF CARL R. PEED

Mr. PEED. Mr. Chairman and members, good morning. It is a dis-
tinct honor and privilege to come before you this morning to share
with you the reasons why the National Sheriffs’ Association whole-
heartedly supporis the nomination of Judge Clarence Thomas for
the U.S. Supreme Court.

I am Carl Peed, sheriff of Fairfax County, VA, and I am speaking
on behalf of Sheriff Marshall Honaker of Bristol, VA, who is presi-
dent of the National Sheriffs’ Association, I am a long-time Nation-
al Sheriffs’ associate with membership on the law and legislative
committee, the detention and corrections committee, and the ac-
creditation committee. I am a career law enforcement professional
with over 17 years’ experience with the Fairfax County sheriff’s
office. I have the honor of coming from a family of law enforce-
ment officers, My father was a deputy sheriff in North Carclina
who was shot in the line of duty, and my brother was a police offi-
cer in Virginia.

The National Sheriffs’ Association was established in 1940, repre-
senting the Nation’s sheriffs, deputy sheriffs, police executives, cor-
rections professionals, and other criminal justice officials. The Na-
tional Sheriffs’ Association has over 25,000 members and represent-
ed 3,096 sheriffs in this country. Because of my background in law
enforcement and because of the concerns of the association’s mem-
?;11-:, I am especially grateful for the opportunity to address you

As the drug war rages on and law enforcement officers continue
to struggle with the rising tide of viclent crime nationwide, we
need an experienced Associate Justice with the qualifications of
Judge Thomas.

Throughout his career, Judge Thomas has preserved his personal
integrity, honesty, and principles, maintaining these qualities in
the face of discrimination, bigotry, and political rivalry. His ap-
pointment to the Supreme Court will provide an experienced, just
voice on the fundamental issues plaguing this Nation today. Presi-
dent Bush has thoughtfully chosen a demonstrated leader who will
make a difference.

The National Sheriffs’ Association surveyed its membership re-
garding Judge Thomas’ nomination. Sheriff Robert C. Rufo, an
active member from Massachusetts, a member of the National
Sheriffs’ Association, said, “Judge Thomas brings an exemplary
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educational background and diverse legal experience to the bench.
Additionally, he appears to possess the humanistic qualities critical
to the issues before the Nation's highest Court.” Along with Sheriff
Rufo’s comments, NSA headquarters received comment after com-
ment filled with praise from sheriffs across this country regarding
Judge Thomas. They spoke of Judge Thomas as a “person of the
highest caliber,” “an anti-crime person,” “a judge who recognizes
the tough job facing law enforcement professionals today.” Those
who know him and those who read of his credentials are equally
enthusiastic about his appointment. Our Nation’s sheriffs shoulder
their position of responsibility in the criminal justice system with
pride. They fully recognize Judge Thomas’' acknowledged talents
and qualifications. Frankly, we need and we want Judge Thomas
and what he has to offer our entire criminal justice system.

It is our definite belief that he will approach the cases that come
before the Court with a commitment to deciding them fairly, as the
facts, the law, and his oath dictate.

Never in our Nation’s history have we needed more desperately
to add to our highest judicial body a totally fair, impartial, brilliant
Associate Justice. Ungquestionably, now is the hour for this man.
He has our admiration and our respect.

On behslf of your Nation’s sheriffs and the National Sheriffs’ As-
sociation, let me urge you to proceed with all due haste to see that
Judge Thomas is seated on that Bench.

M; Chairman and members of the committee, thank you very
much.

[The prepared statement of Mr. Peed follows:]
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MR. CHAIRMAN AND MEMBERS: IT IS A DISTINCT HONOR AND
PRIVILEGE TO COME BEFORE YOU AND THE MEMBERS OF THIS COMMITTEE TO
SHARE WITH YOU THE REABONS WHY THE NATIONAL SHERIFFS' ASSOCIATION
WHOLEREARTEDLY SUPFORTS THE NOMINATION OF JUDGE CLARENCE THOMAS FOR
THE UNITED STATES SUPREME COURT.

I AM CARL R. PEED, SHERIFF OF FAIRFAY COUNTY, VIRGINIA
SPEAKING ON BEHALF OF BSHERIFF MARSHALL HONAKER OF BRISTOL,
VIRGINIA WHO IS5 PRESIDENT OF THE WATIONAL SHERIFFS' ASSOCIATION.
I AM A LONG-TIME MATIONAL SHERIFFS' ASSOCIATE WITH MEMBERSHIF ON
THE LAW & LEGISLATIVE COMMITTEE, THE DETENTION & CORRECTIONS
COMMITTEE AKD THE ACCREDITATION COMMITTEE. I AM A CAREER LARW
ENFORCEMENT PROFESSIORAL WITH 17 YEARS EXFERIENCE ViITH THE FAIRFAX
COUNTY SHERIFF'S QOFFICE. I HAVE THE HONOR OF COMING FROM A FAMILY
OF LAW ENFORCEMENT. MY FATHER WAS A DEPUTY SHERIFF AND MY EROTHER

WAS A FOLICE OFFICER.

_ THE NATIONAL SHERIFFS' ASSOCIATION WAS ESTABLISHED IN 1340,
REPRESENTING THE NATION'S SHERIFFS, DEPUTY SHERIFFS, FOLICE
EXECUTIVES, CORRECTIONS PERSONNEL, AND OTHER CRIMINAL JUSTICE
OFFICIALS. THE NATIONAL SHERIFFS' ASSOCIATION, WITH ITS 25,000
MEMBERS, REPRESENTS THE 3,096 SHERIFFZ OF THIS3 COUNTRY. BECAUSE
OF MY BACKGROUND IN LAW ENFORCEMENT AND BECAUSE OF THE CONCERNES OF
THE ASSOCIATION'S MEMBERS, I AM ESPECIALLY GRATEFUL FOR THE

OFPORTUNITY TO ADDRESS ¥OU TODAY.
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AS THE DRUG WAR RAGES ON AND LAW ENFORCEMENT OFFICERS CONTINUE
TO STRUGGLE WITH A RISING TIDE OF VIOLENT CRIMES NATIONWIDE, WE
NEED AW ANTI-CRIME ASSOCIATE JUSTICE WITH THE QUALIFICATIONS OF
JUDGE THOMAS.

THROUGHOUT HIS CAREER, JUDGE THOMAS HAS PRESERVED MIS PERSONAL
INTEGRITY, HONESTY, AND PRINCIPLES, MAINTAINING THESE QUALITIES IW
THE FACE OF DISCRIMINATION, BIGOTRY, AND POLITICAL RIVALRY. HIS
APPOINTMENT TO THE SUPREME COURT WILL PROVIDE AN EXPERIENCED, JUST
VOICE ON THE FUNDAMENTAL I1SSUES PLAGUING THIS NATION TODAY.
PRESIDENT BUSH HAS THOUGHTFULLY CHOSEN A MAN, A DEMONSTRATED
LEADER, WHO WILL MAKE A DIFFERENCE.

THE NATIONAL SHERIFFS' ASSOCIATION SURVEYED OUR MEMBERSHIP
REGARDING JUDGE THOMAS' NOMINATION. SHERIFF RCBERT C. RUFQ, MEMBER
OF THE WATIONRL SHERIFFS®' ASSOCTATION, SAID, "JUDGE THOMAS BRINGS
AN EXENPLARY EDUCATIONAL BACKGROUND AND DIVERSE LEGAL EXPERIENCE
TO THE BENCH. ADDITIONALLY, HE APPEARS TO POSSESS THE HUMANISTIC
QUALITIES CRITICAL TO THE ISSUES BEFORE THE NATION'S HIGHEST
COURT. ™ ALONG WITH SHERIFF RUFO'S COMMENTS, NSA HEADQUARTERS
RECEIVED COMMENT AFTER CONMMENT FILLED WITH PRAISE FROM SHERIFFS
ACROSS THE COUNTRY REGARDING JUDGE THOMAS. THEY SPOKE OF JUDGE
THOMAS AS A “PERSON OF THE HIGHEST CALIBRE," "AN ANTI-CRIME
PERSON,® *A JUDGE WHO RECOGNIZES THE TOUGH JOB FACING LAW
ENFORCEMENT PROFESSIONALS TODAY."™ THOSE WHO KNOW HIM, AND THOSE
WHO READ OF HIS CREDENTIALS, ARE EQUALLY ENTHUSIASTIC. OUR
NATION'S SHERIFFPS SHOULDER THEIR POSITION OF RESPONSIBILITY IN THE
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CRIMINAL JUSTICE SYSTEM WITH PRIDE. THEY FULLY RECOGNIZE JUDGE
THOMAS® ACKNOWLEDGED TALENTS AND QUALIFICATIONS. FRANKLY, WE NEED,
AND WE RANT JUDGE THOMAS AND WHAT HE HAS TO OFFER THE ENTIRE
CRIMINAL JUSTICE SYSTEM.

IT I5 OUR DEFINITE BELIEF THAT HE WILL APFRUACH THE CASES THAT
COME PEFORE THE COURT WITH A COMMITMENT TO DECIDING THEM FAIRLY,
AS THE PFACTS AND THE LAW REQUIRES.

HEVER IN CUR NATION'S HISTORY HAVE WE NEEDED MORE DESPERATELY
TO ADD TO OUR HIGHEST JUDICIAL BODY A TOTALLY FAIR, IMPARTIAL,
BRILLIANT ASSOCIATE JUSTICE. UNQUESTIONABLY, NOW IS THE HOUR FOR
THIS MAN. HE HAS OUR ADMIRATION - AND OUR RESPECT. ON BEHALF OF
YOUR HATIONS' SHERIFFS, AND THE NATIONAL SHERIFFS' ASSOCIATION,
LET ME URGE YOU TO PROCEED WITH ALL DUE HASTE TOQ SEE THAT JUDGE
THOMAS 13 SEATED ON THAT BENCH.

THANK Y0U.
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Mr. Chalrman: It is a distinct honor and privilege to come
before you and members of this committee to share with you the
reasons why the National Sheriffs' Association wholeheartedly
supports the nomination of Judge Clarence Thomas for the United

States Supreme Court.

I am Marzshall Honaker, Sheriff of Bristol, Virginia. For the
last 18 vears I have held the office of Sheriff. I am a career law
enforcement professional, with =a background in The Office of
Sheriff dating back to 1957. I have been DPresident of the virginia
Btate Sheriffs' Association and it is my pleasure this year to
garve as president of the National Sheriffs' Association. The
National Sheriffs' Associatjon was established fn 1940,
representing the nation's sheriffs, deputy sheriffs, police
executives, corrections pergonnel, and other criminal Jjustice
officiale., The National Sheriffs' Association, with ite 25,000
nembare, represents the 3,086 sheriffs of this country. Bacause
of my background in law anforcemepnt, and because of the concerns
of the Association's wmembers, I am especially grateful for the

chance to address you today.

A% the drug walr rages on and law enforcement officers continue
to struggle with a rising tide of violent crimes pationwide, we
need an anti-crime Associate Justice with the qualifications of

Judge Thomas.



178

Throughout his caresr, Judge Thomas has preserved hie pereonal
integrity, honesty, and principles, maintaining these qualities in
the face of discrimination, bigotry, and peolitical rivalry. His
appointment to the Supreme Court will provide an experienced, just
voice on the fundamental issues plaguing this nation today.
President Bush has thoughtfully chosen a man, a demonstrated

leader, who will make a diffarence.

The National Sheriffe' BAssociation surveyed our sheriff
wembers abosut Judge Thoma=s' nomination. Sheriff Robert C. Rufo,
member of the Mational Sheriffs' Asscciation and president of the
Massachusetts Sheriffs' Association, said, "Judge Thowas brings an
exemplary educaticnal background and diverae legal experisncs to
the bench. Additionally, he appears to p the humanistic

qualities critical to tha issues before the nation's highest
court,® Along with Sheriff Rufo's o« tx, HSA head rtars

heard words of praise from sheriffs across the country about Judge
Thomas. They spoke of Thomas as a person of the highest calibre,
an antl-crime person, a judge who recognizes the teugh job facing
law enforcement professionals today. Those who know him, and those
who read of his credentials are aqually enthusiastic. Our mation's
sheriffe shoulder their porition of responsibility in the criminal
justice system with pride. They fully recognize and hope for the
invaluable assistance of Judge Thomas' acknowledged talents and
qualifications. Frankly, we pged, and we yapt Judge Thomas and
what he has to offer the entire criminal justice system.
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It is our definite belief that he will approach the cases that
come before the Court with a commitment to deciding them fairly,

ag the facte and the law require.

Never in cur nation's history have we needed pore desperately
to add to ocur highest iudicial bedy a totally falr, ilmpartial,
brilliant new Asgoclate Justice. Unguestionably, now is the hour
for this man. He has our admiration - and our respect. On behalf
of your nation's shariffs, and the National Sheriffe' Association,
let me urge you to proceed with all due haste to see that Judge
Theomas is seated on that bench.

Thank you.
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The CHalRMAN. Thank you very much, sheriff.
Mr. Hughes.

STATEMENT OF JOHNNY HUGHES

Mr. Hugnes. Mr. Chairman, good morning.
The CHAIRMAN, Good morning.
Mr. HughEs. Larry Tally and the Delaware troopers send their

ards.
l-e%‘he CHAIRMAN. Thank you very much.

Mr. Hucnes. Honorable members of this committee, I would like
to thank the committee for once again giving me the opportunity
to appear before you and speak on this matter of great public inter-
est, the nomination of an individual for Associate Justice of the
U.8, Supreme Court.

The National Troopers Coalition, an organization representing
State troopers in 44 States, strongly endorses the nomination of
Judge Clarence Thomas to Justice of the U.S. Supreme Court.
Judge Thomas has a diverse background.

As assistant attorney general for the State of Missouri, where he
practiced in the areas of criminal and tax law, Assistant Secretary
of Civil Rights in the Department of Education, Chairman of the
Equal Employment Opportunity Commission, and & Federal appel-
late judge, a member of the Circuit Court of Appeals for the Dis-
trict of Columbia, his experience qualifies him to be appointed to
our Nation's highest court.

More importantly, the National Troopers Coalition has reviewed
Judge Thomas’ ¢criminal law opinions while on the court of appeals
and believes him to be a tough law enforcement judge who at the
same time will protect the constitutional rights of the accused. He
has participated in over 140 decisions, many of them criminal
cases,

Like a vast majority of citizens throughout this country, law en-
forcement officers are particularly interested in a nominee’s guali-
fications in the area of criminal law. The criminal courts and the
decisions they render vitally affect the lives of all Americans.

The National Troopers Coalition believes that in criminal cases,
which occupy a large percentage of cases that ultimately reach the
Supreme Court, Judge Thomas has demonstrated, while sitting on
the appellate court, a clear understanding of the challenges facing
police officers. He has been supportive of law enforcement, yet fair
to the accused.

Judge Thomas, we believe, has struck the appropriate balance
between protecting the rights of society and enforcing its laws on
the one hand, and upholding the constitutional rights of the ac-
cused on the other.

As we have repeatedly stated in past confirmation hearings, we
could not support a nominee who would sacrifice either of these in-
terests for the sake of the other.

More than others in society, police officers know of the evil and
tragic side of life—crackhouses, senseless and brutal killings, the
carnage caused by the drunk driver. Law enforcement officers
know how people are intimidated by drug dealers and muggers on
our streets. Millions of Americans are deeply concerned about the
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effectiveness of our criminal justice system, which needs to be able
to deal effectively with these vicious and violent criminals. We be-
lieve that Judge Thomas has the resolve and the conviction to do
just that.

We view the nomination of Judge Thomas as evidence of the
President’s strong commitment to effective law enforcement. it is
still unfortunately true that our legal system too often breaks
down after an arrest is made. Legal rulings sometimes impede
prosecution and turn a trial away from the search for the truth,
into an exercise into legal technicalities.

The exclusionary rule, for example, may turn a criminal proceed-
ing into a trial more of the police officer than the defendant. Offi-
cers who act in good faith in conducting a search or interrogating a
suspect may find highly relevant evidence inadmissible, because a
court, sitting with 20/20 hindsight, finds a technical violation of a
legal right.

As an organization, the National Troopers Coalition is committed
to backing the nomination of individuale to the Court who have
shown a strong commitment to law enforcement. As an appellate
judge, Judge Thomas has fairly, vet effectively, dealt with criminal
defendants. We have the necessary confidence in him to believe
that he will fairly judge and decide the many and important crimi-
nal law issues that will come before him on the Supreme Court. We
strongly endorse Judge Clarence Thomas and urge confirmation by
the Senate.

I passed out a copy of our resolution which was passed at a na-
tional troopers conference.

The CuarMan. It will be made a part of the record.

Mr. Hugngs. Thank you, Mr. Chairman,

[The resolution referred to follows:]
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NaTtioNnaL TroopERS COALITION
112 STATE STREET, SUITE 1212, ALBANY, N.¥ LENFT 515362 Mgk

RESOLUTION
TO ENDORSE CLARENCE THOMAS AS ASSOCIATE JUSTICE
OF THE UNITED STATES SUPREME COURT

WHEREAS, President George Bush has chosen to nominate Judge Clarence Thomas
for Associate Justice of the United States Supreme Court, it is the sense of this assembled
body to extend onr most stringent support of that nomination; and

WHEREAS, the Nalional Troopers Coalition recognizes that the office of Associate
Justice demands integrity, intellectual skills, and dedication to the principles of equal
justice; and

WHEREAS, the office also requires unbending dedication bo principle, basic falmess,
human decency, and justice under Jaw; and

WHEREAS, the record of Judge Th i ively d irates that these
qualities from his days as Assistant Attorney General in the State of Missouri to his
term as Chairman of the Equal Employment Opportunity Commission, to his latest
office as a member of the United States Court of Appeals for the District of Columbia;
and

WHEREAS, the National Troopers Coalition firmly believes there must be a fajr
and equitable balancing of protecting the right of society to enforce its laws on the
one hand; and the constitutional rights of the accused on the other;

THEREFORE, BE IT RESOLVED that this assembly, which represents over 40,000
Troopers and protects more than 200 million Americans, seize upon this great opportunity
to most stringenty suppont the nomination of Judge Clarence Thomas to Assaciate Justice
of the United States Supreme Court.

BE IT FURTHER RESOLVED, that a copy of this resolution be sent fo the honnrable
members of the United States Senate.

Adopted this 6th day of September, 1991 at the National Troopers Coalition

Conte AP i s

Richard ). Darling
Chairman, NTC

SUPFDRT YOUR STATE TRODA Ky
RLPRESLMTING OVER ATO00 TR ES WLRVING ZXY kHT TR AMERI A2
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The CHAIRMAN. Thank you very much.
Now, our next witness is Mr. James Doyle.

STATEMENT OF JAMES DOYLE IIl

Mr. DoyLE. Mr. Chairman, my name is James Doyle. I am an at-
torney from Baltimore. I am also here on behalf of the National
Troopers Coalition.

1 have previously prepared and I believe have had distributed to
the committee my written testimony, and I would simply request
that it be placed in the record, in lieu of my reading it.

The CHAIRMAN, It will be placed in the record.

Mr. DovrLe. However, I would like to make a couple of points,
while 1 have the opportunity, and that is that, first, as the commit-
tee knows, the Supreme Court in this country deals with criminal
law issues that are of extreme importance.

For exampie, last term, the Court decided major decisions con-
cerning auto searches, interrogation of suspects, use of victim
impact statements in sentencing, the use of confessions and wheth-
er a confession can ever amount to harmless error. So, there are
very important criminal law guestions that come before the Su-
preme Court. I think, for that reason, the nominee’s qualifications
to decide fairly criminal law issues should also be of great impor-
tance to this committee.

Now, I have reviewed Judge Thomas’' ¢riminal law decisions, the
decisions that he has authored while a member of the Federal ap-
pellate court, and I think that those decisions consistently show a
Judge who has performed a well-reasoned type of analysis of the
criminal cases that have come before him. In fact, I believe that
the American Bar Association, in its testimony before this commit-
tee, has similarly indicated that his opinions are well crafted, ana-
Iytical, and well reasoned.

In addition to that, however, I have looked at those opinions
from the viewpoint of law enforcement and I think that, as Captain
Hughes has testified, those decisions have been extremely support-
ive of law enforcement. Yet, at the same time, his decisions have
also been fair to the accused, and my written testimony goes into a
number of the decisions that he has written, but I will just mention
two here in my testimony today.

United States v. Halliman, for example, was a search and seizure
case involving an investigation of a drug operation. The particular
drug dealers in this case were using a hotel in Washington and
switching rooms and renting a number of rcoms and constantly
switching rooms on a day-to-day basis.

In upholding the search of one of those hotel rooms where drugs
were found, I think Judge Thomas showed a keen understanding of
the difficulties that police officers face in today’s society, particu-
larly when they are investigating crimes involving drugs and drug
operations, which tend to be of an evasive and clandestine nature,
and his opinion in that case I think is particularly well reasoned
and particularly shows his understanding of the kinds of difficul-
ties that police officers face today.

On the other hand, Judge Thomas has also shown a keen desire
to be fair to the criminal accused. For example, in the case of
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United States v. Long, Judge Thomas reversed a firearm conviction
of an individual in a drug case. Even though a jury had found that
there was sufficient evidence for the conviction, Judge Thomas, in
rather strong language, indicated that hiz role as an appellate
judge would not allow him to simply sit by when there was clearly
insufficient evidence to sustain the conviction, so in that particular
cage he reversed.

The point that I think needs to be made to the committee is that
Judge Thomas hag shown through his criminal decisions that he is
supportive of law enforcement, yet he has struck the appropriate
balance and has also shown that he intends to be fair to the ac-
cused. I think that is all we can ask of a judge. I think that his
qualifications in thig area are clear and, on behalf of the National
Troopers Coalition, I would urge this committee’s endorsement.

Thank you.

The CHalgMAN, Thank you very much.

Mr. Suthard.

STATEMENT OF BOB SUTHARD

Mr. SutHARD, Chairman Biden, members of the Judiciary Com-
mittee, I am Robert L. Suthard. I am the Secretary of Public Safety
in the Commonwealth of Virginia.

I want to express my sincere appreciation for the honor of being
able to appear before you and add the endorsement of the Interna-
tional Association of Chiefs of Police for Judge Thomas. I am the
second vice president of IACP, and there are presently in excess of
8,000 police chiefs across America who are members of IACP.

The governing body of our organization carefully reviewed the
background and experience of Judge Thomas before voting to sup-
&rt his confirmation as an Associate Justice of the Supreme

urt.

Suffice it to say that we are really impressed with his personal
bac und, with his legal training, his diverse legal experience,
and his record as a jurist, especially in the area of crime and crimi-
nal justice issues. We believe him to be extremely well qualified to
serve on the highest court in the United States.

Our governing body determined that Judge Thomas is a tough
anticrime judge who has recognized the problems that law enforce-
ment officers face in combating crime. As an example, he has re-
sisted efforts to impose unreasonably burdensome requirements on
the police and prosecutors or to overturn criminal convictions on
technicalities that are not required by the Constitution, and at the
same time he has guarded against infringement on the fundamen-
tal rights of the criminal defendants.

His decision in United States v. Long, United States v. Rogers,
and United States v. Wooly all highlight his commitment to the
tough law enforcement of our ¢riminal laws and a common sense
and reality based on a reasonable approach of judging in this socie-
ty, both of which are consonant with the stated policy of the Inter-
national Association of Chiefy of Police.

We believe that Judge Thomas was nominated by President Bush
to be a Supreme Court Justice because of his fidelity to the Consti-
tution and the rule of law. We believe that he will interpret the
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Constitution fairly and apply the laws equally. These qualities, cou-
pled with his education and experience, make him highly qualified
for the position of Associate Justice on the U.S. S8upreme Court.

For these reasons, the governing body of IACP, meeting on
August 10, in New York City, voted to endorse his nomination. 1
am pleased to add IACP's endorsement of Judge Thomas to his
long list of endorsements. We give him our unqualified support
during these confirmation hearings. We urge you gentlemen and
Members of the Senate to speedily confirm his nomination.

I want to say personally, as I conclude, that I have been a police-
man since 1954. I started as a trooper in the Virginia State Police.
I worked up through the ranks and I was appointed as superin-
tendent of the State police, and now serve in the cabinet ag the sec-
retary of public safety.

I sincerely believe that the Supreme Court Justices, each of
them, are as important to us being able to do a proper job to pre-
tect the people as anything else. I have followed the system, I have
read a lot about Judge Thomas, and I just feel that he is a very
qualified person to serve on the Supreme Court.

Thank you very much.

The CHalrMaN. Thank you very much.

Mr. Collins.

STATEMENT OF JOHN COLLINS

Mr. CorLins. Mr. Chairman and members of the committee, it is
very nice to be back here and see you all again. My name is Jack
Collins, and I am the eastern regional representative and director
of Citizens for Law and Order, CLO.

Qur grass roots organization of citizen activists was founded
more than 21 years ago in Oakland, CA, by four concerned citizens
who felt very deeply about the growth of violent crime in their city
and in their Nation. For the past two decades, our organization has
successfully encouraged ordinary citizens to become more directly
involved in the criminal justice system and to support law enforce-
ment agencies and other organs of justice.

We are committed, gentlemen, to the reduction of violent crime
in America and to ensuring a balanced and fair criminal justice
system, and we want to root out inequities in the judicial process.
We also hold a very special concern for victims and survivors of
violent erime and we try to ensure for them a position of centrality
in the criminal justice system.

I speak from experience; I am a victim; I am a survivor. Our 19-
year-old lovely daughter Susanne was viciously and brutally mur-
dered 6 yeara ago, in July 1985, and since that date I and my wife,
Trudy, and our son, Steven, have become all too familiar with the
criminal justice system.

It is against this backdrop of concern and commitment that we
look at the U.S. Supreme Court as a very, very telling instrument
in bringing about a healthy, fair, and just criminal justice system.
Its decisions on criminal law impact not only on individual liti-
gants, but also they resonate forcefully throughout the Federal
court system and the State court system.
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Given this key role of the Court, CLO and our members wanted
to know more about Judge Thomas and his views and his philoso-
phy. Given that face, we commissioned Barbara Bracher, a litiga-
tion attorney with one of the major D.C. law firms, to prepare a
report on the judicial philosophy of Judge Thomas, particularly as
it is reflected in his criminal law decisions on the D.C. circuit
court.

Our own reflection, gentleman, combined with our reading of Ms.
Bracher’s report, leads us to the conviction that Judge Thomas will
bring to the Court a voice of reason, fairness, and equity in the
area of criminal justice. He is a thoughtful jurist. He possesses a
keen intellect and a restrained judicial temperament, Witk these
qualities, he will very likely help to bring much needed certainty
and predictability in this area of the law to the Court.

Judge Thomas has demonstrated a commonsense approach to

uestions of criminal law, and he is very sensitive to the needs of
those law enforcement officials actually out on the beat, on the
street. He has shown throufghout all of his opinions a firm commit-
ment to established rules of law. He is scrupulous in his observance
of controlling precedent and the proper jurisdiction of the court.
He complies with accepted principles of statutory construction.

Throughout all his opinions, it is evident that he sees his charter
as one of construing and interpreting the law, and not shaping the
law to suit his own predilections or any private ﬂfenda. ut even
beyond his legal opinions, it is evident that Judge Thomas has
thought deeply and carefully about the scourge of violent crime in
this country.

In 1985, at one symposium, he was asked about ways to help the
inner cities. He responded, “The first priority is to control the
crime.”

Another element which argues for Judge Thomas’ sensitivity to-
wards victims of crime is his own history of victimization in a seg-
regated society, where the pain and hurt of discrimination was a
daily feature of life. Judge Thomas knows what it is like to be a
victim. We are convinced that he will carry these memories with
him to the Supreme Court, along with the sense of injustice they
enIgendered.

t is our expectation that Judge Thomas, for him, victims will no
longer be forgotten and invisible players relegated te the margins
of the criminal justice system, but, rather, figures central to the

rocess, whose legitimate rights, needs, and concerns must be
eeded and honored.

Noticing all of these attributes and facts, Citizens for Law and
Order is proud to endorse Judge Thomas' nomination to the U.S.
Supreme Court. Joining us in this endorsement are four victim
groups who have joined us for this purpose: Justice for Murder Vic-
tims, San Francisco; Survivor on Call, Inc., Saltillo, MS; Memory of
Victims Everywhere, Irvine, CA; and Citizens Against Violent
Crime, Charleston, SC. CLO, together with these 4 organizations,
represent more than 40,000 citizens committed to the cause of good
eriminal justice.
teThank you, Mr. Chairman. Thank you, members of the commit-

e,

[The prepared statement follows:)
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Mr. Chatrman ang Members of the Committes:
My nane is Jack Collins and I am the Eastern Regional

Director of Citizens for Iaw and Order (CLO). Our organization

was founded twenty-one years ago in Oakland, california, by four
concerned citizens who were deeply troubled by the steady growth
of viclent crime in both their city and nation. For the past two
decades, CLO has successfully encouraged crdinary citizens to
actively involve themselves in the support of law enforcement
agencies. We are committed te reducing vieclent crime, bringing
about a fair and balanced criminal justice system, and rooting
out inequities from our jodicial processes. We also hold a very
spacial concern for victims and survivars of violent crime and
strive constantly to insure for them a central position within
the justice system. I, myself, am a victim/survivor -~ our
nineteen year old daughter, Suzanne, was hrutally murdered six
years ago.

Against this backdrop of concern and commitment, it is clear
to us that the United States Supreme Court plays a telling role
in insuring a healthy, falir, and balanced criminal justice
system. Its decisions on criminal law impact not only on
individual litigants, but they rescnate forcefully throughout the
Federal and State court systams for years to come. Given this
key role of the Court and its individual Justicesz, CLO was
naturally interested in learning as much as pogsible about the

character, views, and legal approach of Judge Clarence Thomas.
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2
accordingly, we commissioned Barbara ¥. Bracher, a Litigaticn
btforney for a major Washington, D.C. law firm, toc prepare a
report for us on the judicial philosophy of Judge Thomas, as it
is reflected in his opinions on criminal law and procedure during
his tenure on the United States Court of hppeals for the b.C.
Circuit.

our own research, combined with our reading of Ms. Bracher’s
report, lead us to the conviction that Judge Thowmas will bring te
the Suprems Court a voice of reascn, fajrness, and balance in the
area of criminal justice, He is a thoughtful Jjurist who
posgesses bhoth a keen intellect and a restrained judicial
temperament. With these gualities, he will very likely help to
bring much needed certainty and predictability to this area of
the law.

Judge Thowas has demonstrated a common sense approach to
questions of criminal law apd procedure, consistently recognizing
the practical problems faced by law enforcement afficials on the
streets. He has shown throughout all his opinions his firm
commitment to established rules of law, He 1s scrupulouve in his
obhservance of controlling precedent and in his careful
ckservation of the proper Jjurisdiction of the court. He complies
with accepted principles of statutory construction using
confirmed and traditicnal tools in construing applicable
statutes. Throughout all his opinlons, it is avident that ha
gees his charter as construing and interpreting the law and not

shaping it to fit his own predilectiona or private agenda. While
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he has rapeatedly exprassed concern for protecting the rights of
criminal defendants, his cpen-mindedness and innate senae of
tairness and balance promise that he will be as equally
forthright in protecting the rights and concarns of victims and
the community at large.

But aven beyond his legal opinions, it is evident that Judga
Thomas has thought deeply and carefully about the scourge of
violent crime and its victimization of law abiding citizens. 1In
a 18385 symposium, Judge Thomas was asked about ways to help the
inner citises. He responded, "The first priority is to control
the crime. The sections where tha poorest people live aren’t
really livable. If people can’t go to school, or rear their
families, or go to church without being mugged, how much prograss
can you expect in a2 community? Would you do businesg in a
compunity that looke like an armed camp, where the only people
who inhabit the streets after dark are the criminals?#

Similarly, in a 1987 speech, Judge Thomas returned to this broad
theme and noted, *We should ke at least as incensed about the
totalitarianism of drug traffickers and criminals in poor
neighborhoods as we are about totalitarianism in Eastern bloe
cauntries.”

Another element which argues for Judge Thomas’ sensitivity
towards victims of crime is his own history of victimization in a
segregated society, where the pain and hurt of discrimination was
a daily feature of life. Judge Thomas knows what it is like to

be a victim, We are convinced that he will carry these memories
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with him to the Supreme Court, along with the sense of injustice
they engendered. It is ocur expectation that with Judge Thomas
victimz will not be forgetten and invisible players relegated to
the margins of the criminal justice system, but rather figures
central to the process whose legitimate rights, needs and
concerns must be heeded and honored.

Hoting these positive judicial attributes of Judgse Thomas,
along with the fine gqualities of character reflected in his
background, personal history, and career to date, Citizens for
Law and order, ia proud to endorsse Judge Thomas’ nemination teo
the United States Supreme Court. Joining us in this endorsement
are four Victinm crganisations from around the country who have
come under cur "umbrella”™ configuration for this purpose. Thoese
organizations include: Jystice for Mupder Victims, San
Francisco, Califernia, gurvival, Inc., Saltillo, Mississippi,
Memory of Victims Evervwhere, Irvine, california, and Citigens
Aqainst Vielent Criwme, Charleston, South Carclina. These
organizations, togethar with Cl0, represent more than forty
thousand individuals who are actively concerned with criminal
Justice issues.

Thank you Mr. Chairman and Committee Members for your

courtesy and attention.
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The CaateMaN. Thank you very much, Mr. Collins.

Gentlemen, I have one guestion. I am not going to ask all of you
to answer it, but anyone who wishes to answer, please do. Does it
disturb you that Judge Thomas in these hearings endorsed the Mi-
randa decisions and the need for Miranda warnings? Since you
have testified on the crime bill that you would like to see the ad-
ministration’s position, where they would like to see the Miranda
warnings changed, is that of any concern to any one of you?

Mr. SutHarp. Mr. Chairman, it doesn’t concern me. We have
been working with the Miranda warnings for many years now, and
I think that at the time that came about, it brought about a more
reasonable justice system insofar as law enforcement was con-
cerned. It was a real st le for a while and we have to get adjust-
ed to it, but I think, in the balance, that to be able to inform cer-
tain people of what the situation actually is, I think that Judge
Thomas brings a good balance to the system,

The CHAIRMAN. | appreciate the answer. 1 reaily, quite frankly,
had an ulterior motive for asking the question, because all the talk
about how police agencies are clamoring for a change in the Miran-
da warning, the answer that I got from you is the answer that I
almost always get from every person who has ever been out there
in the street, and 1 just wanted to make sure that was on the
record and that you didn’t have a problem with Judge Thomas be-
cause of that.

Mr. Bawpwin. Mr. Chairman, I would prefer that Johnny
Hughes, Sheriff Peed, and Jack Collins expound on this, but——

The CHamrMAN. I just assume Mr. Collins has no expertise on
this, so I would rather

Mr. BaLpwin. Right.

The CramrMaN. [ do not mean that as a criticism, I mean he is
not a law enforcement officer. But anybody else who wants to ex-
pound on it, please do.

Mr. BaLowiN, My observation, from talking with the members of
the Law Enforcement Council, as I say, which represents the vast
majority of the law enforcement community, is that we believe that
some look at it and some modification would be helpful. I don’t be-
lieve that Mr. Suthard would disagree with that. I think that they
have learned to live with it, and I believe they recognize that some
modifications and some changes might be hejpful.

The CHARMAN. What I have heard, quite frankly, Mr. Baldwin—
I have great respect for you, you and 1 have worked together on a
lot of these issues, you keep saying that and everybody I speak to
in the law enforcement community says it has made them better,
the comment made by Mr. Suthard, and I don’t hear anybody talk-
ing about modification. But that is not really the issue here,

You and I are going to get to debate that a lot in the crime bill,
but my point is does it bother you that Judge Thomas wants no
maodification? Does it bother you, Mr. Suthard and Mr. Baldwin?

Mr. BaLpbwin. I didn’t read it that he said that he didn’t believe
there shouldn’t be any kind of modification. I think he endorsed
the concept of it.

The CHairmaNn. No, I think he endorsed explicitly. I will go get
the record and make sure. Because if you have a problem, we are
going to vote on this guy in a little bit, and this is the time to make
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sure that we know you have a problem about it, because it is a big
deal issue, it is a big ticket item, and I just want to make sure ev-
erybody knows what he said. I take him at his word, and I know
you do, too. But I heard an explicit endorsement of Mirande, noth-
ing about modification.

r. Baetowin. On balance, I find his position a strong one that
law enforcement can support. Now, we can single out an issue and
might have a little difference, but on balance I would say—

¢ CHAIRMAN. I am not suggesting, by the way, that if you had
a difference that would change the reason to be for him. It is a
matter of balance. When 1 of maybe 5 or 6 or 10 most vocally ex-
fressed issues, not by law enforcement necessarily, but relative to
aw enforcement—that is why I wanted to know your stand. I yield
to my colleague——

Mr. SurHarD. Could I expand 1 zecond?

The CHAIRMAN. Sure you can.

Mr. SutHARD. I has always bothered me, whether I was a troop-
er or sergeant, anywhere in law enforcement, that one technical
problem could cause a serious offender to be set free because some
police officer didn’t follow something to the very last point of law.
And I have seen on occagions a person who should have been con-
victed of serious crimes be fi when a police officer made the
mistake. And it seemed 1o me like the police officer perhaps needed
to be penalized, and the guy still needed to serve the penalty. To
that extent, of course, I would like to see some possibility some-
where of all of the evidence being considered before a case would
be thrown out of court based on one technical—whether it is Mi-
randa or anything elge.

The CHAIRMAN. I thank you for your further explanation. I yield
to my friend from South Carolina.

Senator THURMOND. Thank you very much, Mr, Chairman.

1 want to welcome you men here today. I want to compliment
you for having the courage to come and testify in support of a man
that you think will serve well on the Supreme Court of the United
States; one who will stand for law and order and protect the citi-
zens of this country. 1 appreciate your appearing here.

Now, as I understand it, Sheriff Peed, the National Sheriffs’ As-
sociation has endorsed the nominee here. Is that correct?

Mr. PeED. Yes, sir; wholeheartedly.

Senator THURMOND. Wholeheartedly.

Mr. Hughes, I understand that your organization, the National
Troopersuéoalition, has endorsed the nominee here. Is that correct?

Mr. HucHEs. Yes, Senator Thurmond; at a meeting earlier this
month up in Portland, ME. We certainly did.

Senator THURMOND, Mr. Doyle, you are working with the Troop-
ers Association, too, as I understand it.

Mr. DovLE. Yes, Senator. That is correct.

Senator THURMOND. You endorse him, too, as I understand.

Mr. DoyLE. That is correct.

Senator THURMOND. Now, Chief Suthard, you represent the
International Chiefs of Police, do you?

Mr. SurHARD. Yes, sir.
hiSenator TrURMOND. I understand that organization has endorsed

m.
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Mr, SurharDp. Very strongly, sir,

Senator THURMOND. Very strongly.

Mr. SuTHARD. Yes, sir.

Senator THURMOND. Mr. Baldwin, I believe you represent the Na-
tional Law Enforcement Council and that is an umbrella group for
14 member organizations, involving 500,000 law enforcement offi-
cers in this country. Is that correct?

Mr. Baipwin. Yes, sir; that is correct. And these organiza-
tions——

Senator THURMOND. And this organization has endorsed the
nominee.

Mr. Barowin. It has, very enthusiastically, and it in¢ludes these
organizations and a number of others, as you point out.

nator THUrMOND. Mr, Collins, I believe you represent the Citi-
zens for Law and Order.

Mr. Coruins. That is right, Senator.

Senator THurRMOND. And I notice in your statement it says, “We
are committed to reducing violent crime, bringing about a fair and
balanced criminal justice system, and ruling out inequities for our
judicial processes. We also hold a very special concern for victims
of violent crime.”

I understand your organization has endorsed the nominee.

Mr. CoLLins. That is very true, Senator.

Senator THURMOND. Is that correct?

Mr. Corvins. Yes, sir.

Senator THURMOND. So it appears that the law enforcement
agencies of this Nation, not just States but nationwide, aithough,
for instance, the Alabama Sheriffs’ Association here specifically
has endorsed him. But nationwide the law enforcement organiza-
tions have endorsed this man, Clarence Thomas. Is that true?

Mr. BaLpwin. Yes, sir.

Mr. Peep. Yes, sir.

Senator THURMOND. Now, are you doing this through personal
knowledge or through his reputation and the record you have stud-
ied and are convinced that he is the right man? Sheriff, we will
take you.

Mr. PEED. Yes, sir. We certainly are, Senator.

Senator THURMOND. How is that?

Mr. Peep. We like his rulings, his anticrime and prolaw enforce-
ment posgitions.

Senator THURMOND. 1 just want to know why your organization
endorsed him. Is it a personal acquaintance, you know him well, or
his reputation and the service he has rendered heretofore and you
are satisfied with that or what?

Mr. PeEp. His reputation.

Senator THurMOND. | see.

Mr. HucHEes. Reputation and service from the troopers.

Mr. DovLE. Reputation and record, Senator.

Senator THurMOND. Chief Suthard.

Mr. Surearp. His reputation, his decisions in court cases, and
some of the chiefs across the Nation are familiar personally with
Judge Thomas, but I represent more than 8,000 police chiefs across
the Nation.

Senator THURMOND. Mr. Baldwin.
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Mr. BaLpwin, From my personal knowledge of him and from my
ohservation and respect for his decisions that he has made.

Senator THurMonD. Mr. Collins,

Mr. CorLrLins. Sir, his character, his professional reputation, and a
special study we commissioned on his criminal law decisions.

Senator TrurMoOND. I have two questions. You can answer them
very briefly. In your opinion, does this nominee have the integrity,
the professional qualifications, and the judicial temperament to be
a Supreme Court Justice of the United States? Sheriff Peed.

Mr. PeED. From the National Sheriffa’ Association, yes, air.

Senator THUrRMOND. Johnny Hughes.

Mr. Huches. From the troopers, yes, Senator.

Senator THURMOND. Mr. Doyle.

Mr. DoviE. I have studied all of his criminal law decisions, Sena-
tor, and 1 believe that he does.

Senator THUurMOND. Mr. Suthard.

Mr. SutHArRD. On behalf of the International Association of
Chiefs of Police, yes, gir.

Senator THURMOND. Mr. Baldwin.

Mr. Barpwin. The National Law Enforcement Council certainly
believes that.

Senator THURMOND. Mr. Collins,

Mr. Corrins. Yes, sir. On behalf of Citizens for Law and Order,
we certainly do.
stgtlagator URMOND. S0 you all answer yes to that, as I under-

Now, the next question is: Do you know of any reason why this
committee and the Senate should not approve this man for the Su-
preme Court of the United States?

Mz. PeED. No, sir.

Mr. HuGHEes. [ know of none, Senator Thurmond.

Mr. Dovyire. No, I do not.

Mr. SutHarD. No, sir, I do not.

Mr. BaLpwin. No, sir.

Mr. CoLrins. No, sir.

Senator THURMOND. The answer is no by all of you.

That is all the questions I have. I think those are the most im-
portant aspects. The two 1uestions I have asked go right to the
guta of our decision. Thank you very much for your appearance
and keep up your good work.

Thank you, Mr. Chairman.

Senator KENNEDY [presiding]. I too want to join in welcoming all
of you. Thank you very much for expressing your views and opin-
ions about the nominee.

Senator Specter.

Senator SpecTER. Thank you very much.

The analysis of the cases is very helpful, eapecially the testimony
by Mr. Doyle on analyzing the cases. I am interested in your re-
sponse on Miranda from the point of view of Judge Thomsas' re-
sponge that he did not think the Warren Court was an activist
court in bringing down the Miranda decision, which candidly I
found a little surprising.

I remember the day %limnda came down. It was on a Monday. It
was June 13, 1966, I had been DA of Philadelphia for about 6
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months, And all hell broke loose when that decision came down,
especially when, the week following, it was decided—I think it was
a New Jersey case—that it would be applied to any case where the
trial had started on June 13 or after. So that I had cases where we
had gotten confessions and found evidence, conclusive evidence on
people, where the police practices were exactly correct when they
were undertaken, for example, in May of 1966. You couldn’t bring
a case to trial before June 13, but when you brought the trial up in
July or August, you couldn’t use the evidence which had been ob-
tained because it was applied to cases where the investigation was
done consistent with the Escobedo rules,

So the Miranda cases that applied before we had a chance to put
out information on the warnings and waivers was really extremely,
extremely problemsome. And that gave me a lot of pause at that
time, and I thought—the law enforcement agencies have learned to
live with Miranda. But to apply it in a context where it affected
investigations which were proper when done seemed to me very
difficult.

Do any of you gentlemen feel that Judge Thomas himself might
be an activist jud%e in bringing up another case like Miranda?

Mr. BaLpwin. | don’t feel so, Senator, and I think what I am
basing my thought on this is—I was listening to you. The National
District Attorneys Association—and you were very active as a dis-
trict attorney—has endorsed Judge Thomas enthusiasticaily, and
they have filed a statement with this committee backing his confir-
mation. So I think that I would rely on their analysis.

Senator SrEcTER. Don, what did you think about the Lopez case,
the case 1 questioned him about w{lere he sat on a panel, did not
write the opinion but sat on a panel which disregarded the limita-
tion on socioeconomic factors in sentencing? As you know, we now
have Federal guidelines, and one of the guidelines is that you may
not consider socioeconomic factors. And Mr. Lopez complained
about the sentence and brought up his background and his child-
hood and his family circumstances, and the panel, where Judge
Thomas said that notwithstanding the prohibition against bringing
up sociceconomic factors, you could bring up these matiers in Mr.
Lopez' background, over the objection of the prosecuting attorney
that that would open the door wide to all sorts of considerations in
violation of the sentencing guidelines. What do you think about
that kind of a case?

Mr. BaLpwin. Well, it would bother me a little bit if it were
opened up broadly. I think that is a concern that the law enforce-
ment community has. I think we just had a recent concern, and I
discussed it with the Atitorney General of the United States and his
staff, the decision by the Ninth Cireuit Court of California where
they ruled that personnel records of a Federal investigator could be
opened up and brought into court by a defense attorney if he
wanted to go back. And I think that they have ruled, in further
looking into it to decide whether or not to ap , that it did not
say that; that, in fact, there was a limitation. You could not bring
it into court unless it was for some specific fact that was in his
record that was needed to support a charge, a criminal charge
against him, but not the whole record.
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So I think there is a—we have problems with the broadening of
the use of evidence,

Mr. SutHARD. Senator Specter, could I comment?

Senator SPECTER. It is up to the chairman.

Senator KeNNEDY. Briefly. Regrettably, having to follow these
clocks, we would welcome a brief comment, if you would, please.

Mzr. SutHARD. In regard to the Miranda decigion, ho one was any
more disappointed than 1 was as a young police officer when that
decigion came down. But in lopking back on that decision, even
though many guilty people have been released as a result of it, I
am convinced that a few people that were innocent have not been
convicted as a result of it. And so the good that came out of the
Miranda decision in the training of police to me outweighs the
problems that it caused in the years that passed, although I still
continue to say that anything that is so rigid where the evidence is
overwhelming that the case is thrown out on one technicality, in-
cluﬁng the Miranda decision, is bad for the overall criminal justice
system.

Senator SpecrEr. Well, I don’t quarrel with the Miranda case
today, but I did quarrel very much with its retroactive application.
1 still quarrel with that today as a principle, But there is no way to
define that except as an activist court coming into that area as

they did.
ﬂumk you very much.

Senator KENNEDY. Thank you very much.

Senator DeConcini.

Sezlator DECO]:}(;JINI Mri Chglglllllm;; I onlylsw}?nt tﬁe make ai; com-
ment regarding this panel an the panels here because it goes
more to the chairman and the ranking member of the wide disper-
sion of the different interests that we have had. I am glad to see
law enforcement take a position, just like I am glad to hear from
the NAACP and the American Association of University Women
and many, many other groups that have appeared here. I think
that is part of the process, and I am pleased that these gentle-
men—I know most of them—will take the time to review in their
area of concern Judge Thomas’ decisions. And I thank them very
much for being here.

Senator KENNEDY. Thank you very much.

Senator Heflin.

Senator HerLIN. Mr. Doyle, I assume you have read a good deal
about Judge Thomas and his criminal law philosophy. I believe
there are three opinions that he has written in the field of criminal
law since he has been on the court of appeals. They are not par-
ticularly significant in giving you some idea—at least, they weren't
particularly significant in giving me an idea as to whether he
would be, in the field of criminal law, a liberal judge or a law-and-
order judge. What indications do you have in the field of criminal
law, other than his opinions, that persuade you that he would be a
law-and-order judge?

Mr. Dovie. I think if I recall, he has written approximately
seven criminal law opinions. I reviewed each of those, and that is
what I base my opinion on. I think that those opinions, if you look
at each one of them, are very well reascned, well documented, well
supported legally.



198

For example, in the search-and-seizure case that 1 mentioned in
my direct testimony, there were issues involved ing the
search of the particular hotel room. And the judge upheld the
search on the basis of exigent circumstances, meaning that he felt
that under the particular circumstances the police officers did not
need a warrant to go into the hotel room.

I think in that case—and in other cases—he has shown an under-
standing of the difficulties that a police officer in that icular
situation, in that hotel on that evening, has in making determina-
tions about whether or not, for example, a warrant 18 n .
And I think he has shown a willingness in the case of a doubt, in
the case of a tie, to rule in favor of law and order, to rule in favor
of the police officer. ] think he understands the difficulties that the
officer faces when he is invegtigating that kind of a drug operation
with its ever-changing circumstances,

I can only base my opinion on the six or seven or eight criminal
law decisions that he has written. But having reviewed all of them,
I think they are very well reasoned and have been extremely sup-
portive of law enforcement.

Senator HerLiN. I have no other questions.

Senator KENNEDY. Senator Simon.,

Senator SiMoN. I just want to thank the panel for your coming
here and your testimony. Let me add my appreciation for what at
least most of your organizations have done in the field of gun con-
trol, which I hope we will listen to a little more gradually, We
want to make sure responsible citizens have the opportunity to
have guns, but we do need restraint in this field obviously for the
criminal element.

Let me just add, Mr, Collins, I don’t know as much about your
organization as I should. If you can send me some information, I
would appreciate it. I have always believed that if we get more
people involved, more citizens involved—not just the troopers and
the others, but more citizens involved in this area of law enforce-
ment, we could do a heck of a lot better job in our country. .

Mr. Corrins. I will be happy to do that, Senator. Our organiza-
tion has made quite an impact in 21 ﬁars in California, and it is
only this S)ast year, Senator, that we have, in effect, opened w]uﬁ an
office on the east coast. And I am the director here, so you will be
hearing a lot more about the organization.

Senator SiMoN. You send me some literature.

Mr. CoLLing. I certainly will, sir.

Could I add a footnote on what Senator Heflin asked before? He
asked a question about what made us think that Judge Thomaes
might be a law-and-order judge. In the good sense of the word, I
was heartened, Senator, by Judge Thomas’ response t¢ the question
as to whether he was philosophically opposed to the death penalty.
And my recollection is he said he is not philosophically opposed in
appropriate cases, which I think is a fine answer. And I am heart-
ened in this senge: Obviously I have a personal concern because our
daughter was viciously murdered, and we are involved in capital
litigation right now.

ut I was doubly heartened by Judge Thomas' later comment. 1
think he paid when he looked out the window of hig district court-
house and he sees these vans pulling up with young black defend-
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ants in them. It seems to me that here is a man who is going to
bring a balanced approach to the Court. This to me is true law and
order. I think the true advocates of law and order don’t want their
judges to be on one side of the spectrum. We want our judges to
really look at both cases, to be sensitive to victims, criminal defend-
ants, but as well be sensitive to victims and survivors. And this is
what we have lacked, in my opinion, over the last 15 or 20 years, a
lack of balance.

And I am very heartened by Judge Thomas because, first of all,
philosophically he feels there is a place for capital punishment, but
he has also indicated that he is going to be open minded and fair in
jtlzjdgin.g these types of cases. And 1 am very, very heartened by
that,

The CHAIRMAN. Are there any further questions of the panel?

[No response.]

There being none, gentlemen, again, thank you for your service,
We appreciate your always being willing to come and give us your
views.

I want to personally thank you on a matter totally unrelated to
this nomination, for your work on the ¢crime bill and for your help.
Quite frankly, it would not have been passed, without us being able
to work together. Thanks for your help, and thank you again. We
appreciate it.

Mr. HugHes. Thank you, Chairman Biden.

The CHaIRMAN. Now, our next panel is an extremely distin-
guished panel testifying in opposition to Judge Thomas' nomina-
tion, and the panel includes:

Ms. Harriet Woods, former lieutenant governor of the State of
Missouri, on behalf of the National Women’s Political Caucus, an
extremely articulate spokesperson in whatever she chooges to be in-
volved in. It is good to see you again, Harriet, and welcome.

Ms. Molly Yard, on behalf of the National Organization for
Women. It is a pleasure to have Ms. Yard back again.

Eleanor Smeal, on behalf of the Fund for the Feminist Majority.
Ms. Smeal has testified on a number of occasions before this com-
mittee on nominees, as well as other issues, and it is a pleasure to
have her back, as well.

Ms. Helen Neuborne, on behalf of the NOW Legal Defense and
Education Fund, who probably spent more time up here on the Hill
working on behalf of issues that affect Americans, I suspect—and I
might add, I am going to be very presumptucus—knows the process
and is extremely bright, is a resource that I personally rely on a
great deal, as well as the rest of the committee, and it is good to
have you here, Ms. Neuborne,

Ms. Anne Bryant, on behalf of the American Association of Uni-
versity Women, an organization that has a wide and long involve-
Ir-nh?llllt in issues of the day and is always listened to up here on the

And Ms. Byllye Avery, on behalf of the National Black Women's
Health Project. Welcome, Ms. Avery.

Now, let me ask the panel, has the panel concluded how they
would like to proceed, or, if not, then 1 would suggest we begin in
the order in which you were called by the Chair, unless there is



200

another way you would wish to proceed. Why don’t we atart, then,
with Harriet Woods.

STATEMENT OF A PANEL CONSISTING OF HARRIET WOODS,
PRESIDENT, NATIONAL WOMEN’S POLITICAL CAUCUS; MOLLY
YARD, PRESIDENT, NATIONAL ORGANIZATION FOR WOMEN;
ELEANOR SMEAL, FUND FOR THE FEMINIST MAJORITY; HELEN
NEUBORNE, NOW LEGAL DEFENSE AND EDUCATION FUND;
ANNE BRYANT, AMERICAN ASSOCIATION OF UNIVERSITY
WOMEN; AND BYLLYE AVERY., NATIONAL BLACK WOMEN'S
HEALTH PROJECT

Ms. Woops. Mr. Chairman and other Senators, I am really
pleased to be here.

1 am Harriet Woods, former lieutenant governor of Missouri, and
now president of the National Women’s Political Caucus, which is
a national bipartisan membership organization that works hard to
get women into elected and appointive office. I guess you could call
us the bootstrap organization, an electoral organization for women,
and we do it the hard way, one-by-ene-by-one-by-one, sort of the
way Clarence Thomas wants to provide relief for discrimination for
women in the economic and civil areas.

Someone has estimated that, looking at the U.S. Senate and
some of our other electoral bodies, that if we keep up this way, it
could take 400 years to get gender equity in our electoral bodies,
gnd? egs someone else has remarked, justice delayed is justice

enied.

So, I am here for justice and I am also, with due respect to the
Senators, here to remind you that advice and consent is more than
a prerogative of the Senate, it is a protection for the people.

ow, I have heard some talk about special interest groups, and I
have to say right off to this panel that women are not a special
interest group, we are the majority, a majority of the population, a
majority of the registered voters, and a majority of those who do
vote. Yet we continue to receive less pay for our work, we suffer
indignities in the workplace, we have fewer opportunities for
career advancement, we are the teachers, rather than the superin-
tendents, we are often ignored at medical research, and paternalis-
tically told that we can’t even make our own reproductive deci-
sions.

But when we do turn to legislative relief, as I have said, what do
we find? We find 29 out of 435 Members of Congress. It is not for
want of tﬁying. Since the 20 years since the caucus was founded, we
have guadrupled the number of women in legislatures, all the way
to 18 percent, In Louisiana, when they passed what they probably
boasted was the most punitive law on abortion, out of 144 members
of that legislature, 3 were women.

8o, it is important that when we come here, we come because we
can't make those decisions ourselves, we have to petition for our
rigl;lgs.tWe need to look to the courts, and so Judge Thomas is im-
portant,

I thank those Senators who asked questions on our behalf and
the behalf of women for us, but, I have to tell you, we weren't very
happy with the responses. They seemed to be based on the notion
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that we ought to trust him on the basis of his life story. I wish we
could do that. His friends say he is a very nice man, and I do think
it is important if we could get more diversity in the Court, particu-
larly the presence of someone who has experienced the impact of
racism in our society.

But this is too important for blind faith, and I think Senator
Biden has indicated he is puzzled that he hasn’t come out forth-
rightly on some of these positions elsewhere. 1 think there are a lot
of clues to that, Senator Biden. I think he is a man who ig running
away from himself, but also has avoided taking positions on some
issues, because he is insensitive to some of them.

Well, what can I add to these already rather lengthy delibera-
tions? 1 know that other members of the panel will be speaking to
some of our frustrations in his testimony. I can remember—with
painful clarity—a debate in the Missouri State Senate in 1977,
when certain male legislators successfully argued that it would vio-
late the natural order of the universe, if wives, as well as hus-
bands, could be held liable for criminal support. You know, it is not
just esoteric legalese, when we talk about the way some people
want to apply natural law when it comes to women.

I can remember a frustrated investigator for the EEOC, in 5t.
Louis, who came to me and said he had an air-tight case of system-
ic sexnal discrimination—discrimination in a St. Louis corpora-
tion—and the case was taken up to the central office and died, and
was pigeonholed under Clarence Thomas. So, I don’t care what the
statistics say, actions were taken to block relief,

There is a new phenomenon in this country called political ho-
melessness, because people in this country have lost faith in their
Government. The millions who are watching this process, what are
they going to think about advice and consent, if a nominee can
appear before you, and stonewall you, and refuse to answer, be eva-
sive, and yet be confirmed?

I want t0 say to you that you may be dooming us to a similar
game plan for all future nominees. Will we ever again hear forth-
right responses? They alsc wonder what we are talking about in
terms of costs of these campaigns for nomination.

I would like to conclude with a quote from a play, “A Raisin in
the Sun,” where some of you may recall how Langston Hughes de-
scribed the story of a black family struggling to pursue the dream
of escaping the ghetto, by the way around the dream of a strong
woman: “What happens {0 a dream deferred?”’ he wrote.

Does it dry up like a raisin in the sun? Or fester like a sore—and then run? Does
it stink like rotten meat? Or crust and sugar over—like a syrupy sweet? Maybe it
just sags like a heavy load. Or does it explode?

Senators this Nation can’t afford a Supreme Court Justice who
fulfills his own dreams, but accepts detours and delays for those
pursuing dreams of their own. We urge you to vote against the con-
firmation of Judge Thomas.,

Thank you.

The CHairMaAN. Thank you very much, Governor,

Mas. Yard.
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STATEMENT OF MOLLY YARD

Ms. YarD. Good morning.

The CHAIRMAN. Good morning. Welcome back.

Ms. Yarp. Thank you very much for affording us this opportuni-
ty to speak once again on a nomination for a Supreme Court Jus-
tice.

My name is Molly Yard. I am president of the National Organi-
zation for Women, an organization of wornen and men dedicated to
equality and justice for women in this country. I am please to be
here today. I am particularly grateful to you for accommodating
my time constraints.

You may be aware that I am recovering from a stroke that I suf-
fered several months ago. I am still working on physical and
speech therapy. Despite that, I was determined to present this tes-
timony. 1 feel that I must make yet one more appeal to you to
stand up for the rights of women and other oppressed groups. My
commitment to women's rights is as strong as ever and I have suf-
fered nothing in intensity due to my illness.

NOW is adamantly opposed to the nomination of Clarence
Thomas. Mr. Thomas has demonstrated none of the qualities neces-
sary for a member of this Nation's highest Court. While a Supreme
Court Justice must be compassionate, Mr. Thomas has shown scorn
for the oppressed. While a Justice must have respect for the law,
Judge Thomas has demonstrated a willingness to promote his con-
servative personal agenda in defiance of the law of the land. While
a Justice should be forthright, Judge Thomas has been evasive.
Clarence Thomas has simply not shown himself to be worthy on
the Supreme Court.

Judge Thomas seems to be doing his best to imitate the Teflon
candidacy of David Souter. Perhaps he feels that a blank slate is
an unimpeachable one. Yet, how can the good of thig country possi-
bly be served by a man who has spent weeks backing away from
his own record?

Perhaps the most blatant example of Mr. Thomas’ attempt to re-
write history is his claim that we should not take seriously his
public praise for Lewis Lehrman’s antiabortion polemic. Mr.
Thomas now would have us believe that he did not agree with the
piece, but was only citing it to gain the support of his conservative
audience.

Frankly, I don't believe that story, and neither should you. But
even if I did, Mr. Thomas’ defense that he says things that he
doesn’t believe in order to win an audience, does not inspire confi-
dence in the statements he has made hefore your committee, and
certainly does not make me secure that he will be g strong and
zealous guardian of our constitutional rights.

Similarly, even if we were to accept Judge Thomas' astonishing
claim that he has never given much thought to Roe v. Wade, this
lack of interest in one of the crucial civil rights issues of the last 20
{ears would show Mr. Thomas to be so disengaged from modern
egal and social debate as to disqualify him from sitting on the Su-
preme Court.

In fact, Clarence Thomas iz not the enigma he would like to be.
Both his words and his actions show him to be cold and callous.
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Mr. Thomas compiled a record of neglect at the EEQC, particularly
with regard to women’s rights. This man insulted women who have
suffered discrimination in employment, by calling their legitimate
complaints cliches. He said that women avoid professions like the
practice of medicine, because it interferes with our roles as wives
and mothers. This type of medieval claptrap would doom any politi-
cian running for electoral office. Now, then, can it be considered
acceptable for a Supreme Court nominee?

It 15 always easy to cut through people’s pretensions by looking
at how they treat their families. Many saints have been unmasked
as sinners in the privacy of their homes. Clarence Thomas used his
own sister, Emma Mae Martin, as an example to denigrate people
on welfare, Yet, Mr. Thomas' sister overcame a life of poverty, to
graduate high school and enter the work force.

After she was deserted by her husband, she supported her young
children by working at two minimum wage jobs. She was indeed on
welfare during a period when she was forced to leave her jobs to
take care of her and Mr. Thomas’ aunt, who had had a stroke. She
now works as a cook on a shift that starts at 3 o’clock in the morn-
ing. As is too often the case, it appears that in Mr. Thomas’ family,
the male child was given the opportunity to get a college education
and a professional career, while the girl accepted the responsibility
of caring for the family. To me, Emma Mae Martin sounds like a
brave, strong, admirable woman, committed to her family and
fighting to do the best she can. Yet, Clarence Thomas sees her as
dishonorable.

Mr. Themas' cruel remarks wouid be bad enough when said of a
total stranger. That he would use his own sister as the butt of such
an insult is shocking. Mr. Thomas has been nominated for a posi-
tion that requires, above all, sensitivity and concern about all those
who come before the courts seeking justice. Rather than demon-
strating those qualities, he has, instead, shown himself to be cyni-
cal and cold.

This nomination is particularly peignant for me, because of the
man that Clarence Thomas has been nominated to replace. Had
Thurgood Marshall never spent 1 day on the bench, his brilliant
career as an activist civil rights lawyer would have guaranteed him
a place in history and in the hearts of all people who believe in
quality and justice.

Yet, Thurgood Marshall went on to champion the rights of the
oppressed from the Supreme Court, tirelessly fighting to uphold the
very principles that Clarence Thomas sees as outmoded and unnec-
essary. While nothing can extinguish the light that Thurgood Mar-
shall lit, it would be sad to replace him with a man who is commit-
ted to dousing the torch that Justice Marshall carried sc proudly,

I am glad President Bush nominated an African-American. I
still remember the excitement, when President Johnson nominated
Thurgeod Marshall to the Court. Here was a man who epitomized
the civil rights battle and the yearnings of African-Americans to
be free. On the Court, Marshall has shown a concern for all those
who suffer discrimination. He represents the best of the American
dream. He makes the promise of the Declaration of Independence
ﬁ‘r;d the Constitution live. We need another on the Court of his cali-

T.
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It has become increasingly difficult to come here on each suc-
ceeding Supreme Court nomination and beg for women’s lives, only
to have our pleas ignored. We urged you, in the strongest terms, to
understand that the confirmation of Justices Kennedy and Scalia
would lead inevitably tc the erosion of women’s right to safe, legal
abortion.

Those predictions proved true 2 years ago, as the Court severely
undercut Roe v. Wade in the Webster case, and went on a year
later in the Akron and Hodgson decisions to take away the rights
of young women to control their bodies. We warned that David
Souter, silent though he was on many significant issues, would be
yvet another conservative, antiabortion vote. As we feared, Justice
Souter was an instrumental part of the majority last term, when
the Court took the incredible step of holding that women had no
right to be infermed by their physicians and other medical person-
nel of even the fact that abortion exists,

Senators many of you and your colleagues in the House have
spent time in recent sessions trying to restore the civil rights that
the Court has undercut, fighting to reverse the gag rule that the
Court has upheld, and working to guarantee the right to abortion
that the Court has imperiled.

Yet, had you held fast against the unsuitable nominees put
before you by the Reagan-Bush administration, these efforts would
not have been necessary. Your constitutional role is not to be a
rubber stamp for the President.

Instead, you must look into your hearts and judge what is best
for this country, before you advise and consent on nominations. It
is not just your prerogative, but your duty to protect the funda-
mental constitutional rights of all of the people. How can you in
good conscience consent to an increasingly unbalanced court that
represents one judicial philosophy, a philosophy that ignores the
needs of the majority of this country?

You have the chance with this nomination of restoring the prom-
ise of America, which for too many is an empty promise. You will
live in history, if you give life to the promise. President Bush has
ignored the chipping away of the dream. You can restore it, and we
beseech you to do so. The history of this country has been one of
developing individual rights. The courts have been crucial to this,
but in the recent years we have been going backward. We must
move forward, and you can set us on that path, so, once more, 1
appeal to frou on behalf of women’s rights.

In April of 1989, we pledged to the women of America that not
one life would be lost due to illegal back-alley abortions. Unfortu-
nately, some lives have been lost, but the end to that must come
and we depend on you to make this possible.

The conservative tide has swept over the Supreme Court. With
each Reagan-Bush nominee that the Senate confirmed, you en-
trench still more firmly a Supreme Court that is at best indifferent
and, at worse, hostile to the rights of women, people in color, lesbi-
ans and gays, "the handlcapped the elderly, the poor—all those who
most need protection from the Nation’s highest court.

You still have some ability to stop that tide, to give the dispos-
sessed and disenfranchised a faint glimmer of hope that someone
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cares about them, that the entire Government of the United States
is not a cynical enterprise run by the privileged for the privileged.

I use you, once again, to stand up for equality for justice and for
compasgion. Vote against the confirmation of Clarence Thomas and
assure that women will not once again face death from illegal
back-alley abortions, and will assure that women will not suffer
discrimination on the job. Nothing that has happened in this coun-
try, in my estimation, in the last 50 years has been as important as
what Congress has done to guarantee the civil rights of all. The
Civil Rights Acts of the 1960°s were tremendous steps forward for
this country. They gave holzoe to all of us.

1 it and read every day letters from women who are discriminat-
ed against in every way on the job. I can imagine what Ben Hooks’
desk must be like, in terms of letters he gets from African-Ameri-
cans who are discriminated against.

The time has come to put a stop to discrimination. It is in your
hands to do that. You can absolutely affect the history of this coun-
try, and you can live in the history of this country as those who
dared make the American dream a reality, and we ask that you do
that by rejecting this nomination.

Thank you very much.

The CHaIRMAN., Ms. Yard, your commitment is never doubted,
and you have never been more eloquent than you were today. I
thank you, and I am impressed—we all are—that in light of what
you have recently undergone physically that you would be here. I
can assure you, you don’t neeg any more speech therapy. You did
incredibly well.

Ms. Yaro. Good. That is very kind of you because—

The CHAIRMAN. That is true.

Ms. Yarp. I listen to my own voice, and it doesn’t sound like me.
It soulnds like someone else. So if I sound OK to you, that pleases
me a lot.

The CHAIRMAN. You sound all right to everyone, and I thank you
{':}r being here. I mean that sincerely. I know it is not easy to be

ere,

Ms. Smeal.

STATEMENT OF ELEANOR SMEAL

Ms. SMEAL. Thank you, Senator Biden.

I am Eleanor Cutri Smeal, president of the Fund for the Femi-
nist Majority, and I come before this committee to express strong
and unequivocal opposition to the nomination of Clarence Thomas
as Assoclate Justice for the U.S. Supreme Court. I am submitting
into the record formal testimony that was prepared with the assist-
ance of Erwin Chemerinsky, who is a distinguished professor of
constitutional law at the University of Southern California.

The CaarmaN. Without objection, it will be placed in the record.

Ms. SMEAL. Thank you.

. I would like to summarize that testimony but more importantly,
in a very short time, to give a feeling of why it is that we have
come before you. Molly Yard has come with great determination,
although certainly under trying times. I have come in some ways
worried that what I would say is redundant, because so many dis-
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tinguished civil rights leaders and women’s rights leaders have al-
ready {estified in opposition, I felt, though, that I should come as
part of a duty. 1 was president of the National Organization for
Women during part of the time that Clarence Thomas was Chair of
the EEQC. Over the past decade, while Judge Thomas was in vari-
ous public offices, I have held a leadership position in this preemi-
nent women’s right organization.

I have reviewed his words and his acts, but more importantly I
have witnessed the devastating impact of his philoso%hy in action
on the efforts to curb discrimination. As a person who has spent
too many years now working actively to eliminate that discrimina-
tion, I know firsthand what his record in office has meant for
trying to eliminate discrimination on the basis of race or age, or
sex, or sexual orientation, or a whole host of discriminatory factors.

In his record, his performance, and his writings, there is not one
shred of evidence in any of this that indicates any willingness on
his part to protect the civil liberties or the civil rights of women. In
fact, his record is chilling. It represents the furthest rightwing

fri.nﬁ of our Nation.

I believe that his being sworn in represents yet another major
threat to the civil rights and liberties of Americans. I will focus m
comments simply on women’s rights, but, believe me, in my heart
am just as disturbed at his record on the other major areas of civil
rights and civil liberties of this Nation.

In the area of abortion—and so many have spoken to that. I do
not want to repeat, but I cannot understand how any of you could
think that this is a question mark. I cannot understand—when you
review his record and his writings, he has gone out of his way, it
seems to me, to state that he is opposed to this right of ﬁ;ivacy. It
is not just in the Lehrman article. It is in other articles that he has
stated, that he hag inferred that he is opposed.

In the areas of employment, you know his record. He has been a
vigorous foe of affirmative action, of timetables and goals, of statis-
tical analysis. And I do not for the life of me know how you enforce
laws without having any measures at all.

But in these last minutes—and I know that I have presented
very carefully in my testimony and others have presented very
carefully in theirs his record—I would like to call attention to the
record of this Judiciary Committee. I have testified repeatedly to
pecc{)le I know would stand in opposition to women’s rights, and
civil rights, and to the ﬁ%’l‘t of privacy. You have given the benefit
of the doubt to pecple who, in their record and in their writings,
have stood opposed. I plead with you: Do not give the benefit of the
doubt yet again to a person whose record is replete with opposition
to those very issues you stand for yourselves,

I do this for the process and for the integrity of this process. I
think it is an honor to have a deliberative process. I think it does
us no good-—and I would like to submit into the record the News-
week article that calls this process a charade. It says that the
Thomas confirmation hearings reveal little about the nominee, but
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a lot about a ritual process that becomes a caricature of itself. I
would like to submit this to the record because I think that this is
in the common domain.

The CHAIRMAN. Without objection,

[The article follows:]
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Copyright 1991 Newsweck
Newgweek

September 23, 1991, UNITED STATES EDITION
SECTION: NATIONAL AFFAIRS; Pg. 18
LENGTH: 1557 words
HEADLINE: Court Charade
BYLINE: DAVID A. KAPLAN with BOB COHN in Washington

HIGHLIGHT:
The Thomas confirmation hearings reveal little about the nominee -- but a kot
aboul a ritual process that's become a caricature of itself

BODY:
Just imagine what the Soviets must have thought if they were watching the
Clarence Thomas hearings on CNN last weck.

Behold! In the crucible of the Capitol, in the marbled splendor of the
Senate Caucus Room, was the world's oldest democracy in action, weighting who in
the land should sit on the U.S. Supreme Court. Here is what a free people
seemed to get for their faith in their government: an evasive, overcoached
nominee; a cynical, manipulative White House; a windy collections of senators,
And in the corridors just outside the hearing room were platoons of interest
groups cager to characterize what Thomas was saying before he even said it;
there haven’t been so many spin cycles since the Iast Maytag convention. It was
not exactly a glorious display of the American political process,
notwithstanding how painfully accurate it may have been,

For the better - and worst -- part of the four days of confinmation hearings
last week, Clarence Thomas did all be could to disavow every comtroversial
position he’s ever taken, On abortion, on affirmative action, on natural law --
no speech or article was sufficiently tame not to repudiate. He didn’t read i,
he didn't mean it, he wouldn't do it as a judge. On a few matters, such as
church-state relations and gender discrimination. Thomas committed himsclf in
braad strokes to a centrist position. But on the question of Roe v. Wade, the
1973 court decision creating a constitutional right to abortion, Thomas went so
far as to say that he had never discussed the case with anyone, even in private,
"I can’t imagine any lawyer in the last 17 years having ne opinion on Roe," said
Sen. Patrick Leahy, a Democrat.

All along, the administration maintained publicly that its nominee to the
high court was the best man for the job and was selected for nonracial reasons.
The latter claim, of course, can't be serious. Indeed, White House officials
acknowledge privately what is clear circumstantially: picking a black
conservative with a rags-to-robes life story was a poitical bonus. The former
claim is undercut by the fact that Thomas wasn't even the runner-up in 1990,
when David Souter was nominated. The American Bar Association last month gave
Thomas its lowest approval rating, in part because of his lack of judicial
experience. His unfamiliarity with constitutional law was highlighted last
Friday when Leahy asked him to name "a handful of the most important cases”
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decided by the court since he entered law school in 1971, After a long paunse,
Thomas mentioned only Roe and one other case. Leahy repeated the question
twice, but Thomas came up empty.

Despite Leahy's foray, most senators were a study in docility. Except for
the prosecotorial Arlen Specter, the Republican members of the Judiciary
Committee saw themselves as speechifying cheerdeaders for the nominee. Orrin
Hatch asked Thomas this mind twister: “When you become a justice on the U.S.
Supreme Court, do you intend to uphotd the Constitution of the United States?”
At times, Alan Simpson dida't bother with questions; on Wednesday he went on for
15 minuvtes scemingly without even indicating where one sentence stopped and the
next one began,

The Pemocrats promised better. Ever since Thomas was named, they warned that
this time they wouldn't let a nominee slide by without answeting specific
questions about abortion and the right to privacy. They said they had learned
their lesson gver the past five years by confirming Antonion Scalia, Anthony
Kennedy and Souter -- only to see reticent nominees become Hard Right loyalists
on the high court, The result? Some senators certainly have pressed Thomas,
Joe Biden of Delaware scolded him, calling one answer "the most vnartful dodge I
have heard." No one, though, would confuse any of the interrogators with Perry
Mason. And nothing close to a committee majority has indicated that Thomas's
evasivencss would cost him when it comes down to a vote; Thomas is expected to
win committee approval by a 9-5 or 10-4 vote, With that lack of fight, the
senators will have little power to influence whom the White House nominates for
the court in the future.

Much of the hypocrisy from the Senate, the White House and Thamas himgelf is
based on a set of myths about the confirmation process that were (rotted out yet
again last week:

Answering questions about current issuss compromises a nominee’s
impartiality. Thomas bas used this bromide to avoid discussing Roe (just as
Thurgood Marshall did &t his confirmation hearings 24 years ago, when be was
asked by conservatives about Miranda warnings). Even Thomas’s toughest
questicner, Sen. Howard Metzenbaum, insisted (unpersuasively) that his questions
were merely about privacy and not a specific case. The platitude has visceral
appeal; after all, judges wouldn’t seem able to rule fairly on matters they've
already worked out. The fallacy, though, is that nominees presumably have
thought about the vital constitutional issues of the day. (If they haven’t, it
suggests they've been practicing law on Neptune.) Why are those rominations less
prejudicial simply because they remain unspoken? And what about the objectivity
of, say, Justices Harry Blackonm or Scalia, who already have taken extreme,
opposite positions on the viability of Ros? Shonld they be required to recuse
themselves from future sbortion cases? The truth is that nominees refuse to
answer controversial questions because they're concerned about hurting their
confirmation chances, not their venser of impartiality.

A nominee’s personal views have nothing to do with his or ber constitutional
philosophy. Thomas refused last week to divalge even nonlegal opinions on
abortion. He said such views were "irrelevatt® to any counrt decisions he would
reach. While that sounds great, the days are long past since we believed
jurists were special beings endowed with the power to reach into the sky and
pull out neutral principles to resolve dispute. Seventy years ago, Benjamin
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Cardozo, iater to become a justice, put it well. Judges "do not stand aloof on
these chill and distant heights,” he wrote, "and we shall not help the cause
of truth by acting and speaking as if they do.* In 1981, at her confirmation
hearings, Sandra Day Connor said she personally opposed abortion.

Therc is a presumption i favor of the president's pick. This, obvicusly, is
the view of all presidents. But it has support in neither the text of the
Constitution nor the words of its authors, The purpose of the Senate’s "advice
and consent” role is to act as a check on the chief cxecutive, not simply ratify
his choice based on a review of credentials. In the modern ¢ra, the test bas
become whether the nomines is woefully incompetent (G. Harrold Carswell,
rejected in 1970) or way out of the philosophical mainstream (Robert Bork,
rejected in 1987).

Don’t worry. You never can tell what kind of justice you'll wind wp getting,
Thomas's supporters have tried to show their man has a libertarian streak and
could wind up voting with the court’s Gberals (both of them) sometimes. True
enough, even Scalia isn't a robot; for example, be voted in favor of a
protester’s vight to burn the flag. Sll, presidents typically get what they
want. Their justices are their legacy. All five appointed by Ronald Reagan and
George Bush have been consistently conservative.

Politics is a dirty word. The process of filling Snpreme Court vacancies
surely contemplates politics: cajoling, calculating, counting Senate heads.,
That's why the two dominantly political branches were given the joint power to
pick justices. Politics can produce consensus, compromise and even wise policy
on occasion. But before the Bork summer of 1987, confirmation hearings rarely
resulted in the sideshow we now take for granted. “The process isn't working
well,” Sen. Herbert Kohl, a Democrat, told NEWSWEEK. Because the nominee
prepares so lopg with politicians rather than scholars, "We are almast assared
of gerting a less-than-totally candid performance.” Hatch laments the process,
too, but blames “single-issne politics,” meaning abortion.

Both cxplanations ring true, but neither is complete. The problem is
perception: What is the Supreme Court about? In the past, presidents and
senators paid at least some attention to the stature of pominees and the
prestige of the court as the principled branch of government. A Cardozo wasn’t
required, but some distinction and diversity in public hife or acadetne or the
judiciary was usually a prerequisite, Today, ideology drives all actors in the
process, and it usually takes us down the low road. Until that chaoges,
confirmation hearingg like Thomas's will rempin a Scplember charade,

The Abortion Side Step

Democratic Sen. Howard Metzenbaum: T must ask you to tell us here and now
whether you belicve that the Constitution protects a woman's right to choose to
terminate her pregnancy.”

Clarence Thomas: T think that to take a position would undermine my ability
to be impartial

Democratic Sen. Patrick Leahy: “Have you ever had a discussion of Roe v. Wade,
other than in this room?"

Thomas; "If you're asking me whether or not I've ever debated the contents of
it, the answer to that is no, Senator.”
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Ms. SMEAL. [ believe fundamentally in the process of hearings, of
a judicial review system of the Senate Judiciary Committee. 1 be-
lieve fundamentally in the right to confirmation, and I believe fun-
damentally that if these hearings are to have any meaning, a
nominee cannot be allowed to come before you and to make state-
ments that strain the credibility so much that a maingtream maga-
zine would scoff at it. When a man says that he has not reviewed
Roe, he has not spoken to anybody on it in the last 17 years, but it
is the only case—I guess he mentioned two when Senator Leahy
asked him what cases he thought were important. He could muster
up Roe and another one, Yet he has never discussed it? Who is to
believe this?

His silence does not, in my opinion, give us dignity. It just makes
this whole process seem not sincere. I believe in this process. We
have got to have a check and balance. And for all of us who have
no place else to turn, we come before you again, not in drama, not
trying to give good speeches, just trying to say we are about to lose
the Supreme Court. I have no doubt where this man stands, and 1
don't think any other reasonable person could.

[The prepared statement of Ms. Smeal follows:]
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Testimony of Eleanor Cutri Smeal
President, The Fund for the Feminiat Majority
Before the Senate Committes on the Judiciary
on the Nomination of Clarence Thomas for the Supreme Court

T am Eleanor Cutri Smeal, President of the Fund for the Feminist
Majority, and I come before this Committee to express strong and
unequivocal opposition to the nomination of Clarence Thomas as an
Associate Justice for the United States Supreme Court, My testimony was
prepared with the agsistance of Erwin Chemerinsky, distinguished
professor of constitutional law at the University of Southern California.

The Fund for the Feminist Majority in ita very name raises the
congcience of the nation that today in national public opinion polls a
majority of women identify as feministe and a majority of men identify as
supporters of the women's movement. The Fund for the Feminist Majority
specializes in programs to empower women and to achieve equality for
women in all waiks of life.

During part of the period Clarence Thomas served in the
government, first at the Office of Civil Rights and then as Chair of the Equal
Employment Opportunity Commission (EEQC), I was President of the
National Organization for Women. Over the past decade, Judge Thomas
repeatedly expressed his views in numerous law review articles, speeches,
and essays in newspapers. I carefully have reviewed his words and acts.
And as a leader of the pre-eminent women's rights organization during his
presence in government, I have done more than reviewed his words and
acts. 1 have witnessed the devastating impact of his philogophy in action on

the efforts to curb discrimination.
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There is nothing in his record, performance, or writings -- not a
shred of evidence -- that ipdicatea any willingness to protect civil liberties or
civil rights for women. Quite the conirary, his record is chilling; for the
past decade, he has expressed the views of the farthest right fringe of the
Republican Party.

Although I helieve that Clarence Thomas poses a threat to
constitutienal rights in many areas, my testimony will focus on women's
rights. At the outset, it is important to emphasize that the rights of more
than half of the population must not be dismizsed as merely the concerns of
a special interest group. I hope that every member of this Committee,
Dermoerat and Republican, liberal and eonservative, agrees that an
individual who ig hostile to women's rights under the Constitution has no
place on the United States Supreme Court. A person should not be
confirmed for the Supreme Court unless he or she evidences commitment
to certain bagic constitutional values; reproductive privacy and gender
equality must be among them.

Four years ago, this Commiitee rightly rejected Robert Bork for a seat
on the Supreme Court because of his views, especially on privacy and
gender discrimination. Clarence Thomas expresses almost identical
opinions and frequently has aligned himself with Bork's judicial
philosophy. In faet, Thomas' performance as Chair of the EEOC makes his
hostility to civil rights even clearer and legs abatract.

My testimony will focus on two areas of vital importance to women:
reproductive privacy and employment digcrimination. Clarence Thomas'
views and performance on these irsues make him unacceptable for a
poesition on the Supreme Court which ultimately is responsible for

protecting the civil rights of women and men.

2
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A person is unsuitable for the Supreme Court unleas he or ghe
expresses a commitment to bagic constitutionzgl freedoms. Reproductive
privacy is one of these guarantees. Indeed, reproductive freedoms are not
simply one right among many. No civil liberty touches more people on a
daily basis or more profoundly affects human lives than access to
contraceptives and safe, legal abortions. Virtually all people —- at one time
or another -- will use contraceptives. Studies show that forty-six percent of
all women will have an abortion at some point in their livea. Without
constitutional protection of reproductive freedom, women will die and suffer
from unwanted pregnancies and illegal abortions.

Sanators, each of you knows that the next person you confirm for the
Supreme Court will be the decisive vote on reproductive freedoms for
decades to come. Thus, a key quegtion ~ perhaps the crucial question: will
Clarence Thomas follow precedents such as Griawold v, Connecticut,
Eizepstadt v, Baird, and Roe v. Wade which establish the right of each
person to choose whether {o exercise fertility control?

Clarence Thomas' writings leave no doubt as to his views. In fact, no
nominee for the Supreme Court -- not even Robort Bork -- hag so
consistently expressed opposition to reproductive freedoms as Clarence
Thomas. In notes for a speech, titled "Notes on Original Intent,” Clarence
Thomas wrote: "Restricting birth control devices or information, and
allowing, restricting, or (as Senator Kennedy put it) requiring abortions are
all matters for a legislature to decide; judges should refrain from ‘imposing
their values' on public policy.” {Undated manuscript, p. 2).

Thomas specifically discussed Griswold v, Connecticut and Roe v,
Wade in a footnote in a law review article. (Thomas, "The Higher Law
Background of the Privileges and Immunities Clause of the Fourteenth

3
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Amendment,” 12 Harvard Journal of Law and Public Policy 63, 63 n. 2
(1989)). After stating thelholdjngs in Griswold and Roe, Thomas wrote; "1
elaborate on my misgivings about activiet use of the Ninth Amendment in
[a chapter of a book published by the Cato Institute.]” In this chapter,
Thomas defended Robert Bork's view that reproductive privacy is not
worthy of constitutional protection. Thomas called Griawold an "invention"
and argued that it is inappropriate for the Supreme Court to protect rights
that are not expressly enumerated in the Constitution. (Thomas, "Civil
Righta as Principle, Versus Civil Rights as an Interest," in Asseasing the
Reagan Years 398-99 (D. Boaz ed. 1988)).

Thomas’ restrictive views about reproductive freedom were also
reflected in the conclusions of a White House Working Group on the
Family, of which Thomas was a member, The report sharply criticizes Roe
¥, Wade and several other Court rulings on privacy as "fatally flawed"
decisions that should be "corrected" either by constitutional amendment or
through the appointment of new judges and their confirmation to the
Court.” White House Working Group on the Family, The Family
Preserving America's Future 12 (1986), The report also calls for the
overruling of such basic decisions as Eisenstadt v, Baird, which held that
every person has the right to purchase and usge contraceptives; Moore v, City
of East Cleveland, which held that a city cannot use a zoning ordinance to
keep a grandmother from living with her grandchildren; and Planned
Parenthood v, Danforth, which held that a state may not condition a
married woman's abertion on permission from her husband.

Thers is nothing -- not 8 paragraph, not a sentence, not a word -- in
Thomas' writings that indicates a willingness to protect reproductive
freedoms and women's lives. To the contrary, Thomas may well be the first
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abortions. As you know, Clamme Thomas gave a gpsech in which he
praised an article written by Lewis Lehrman as “a splendid example of
natural law reasoning.” Thomas, "Why Black Conservatives Should Look
to Conservative Policies,” Speech to the Heritage Foundation, June 18, 1987,

The central thesis of Lehrman's essay is that fetuses are human
lives entitled to protection, from the moment of conception, by the
Declaration of Independence and the Constitution. (Lehrman, "The
Declaration of Independence and the Right to Life," American Spectator 21
(April 19687)). Lehrman catled Roe a "spurious right born exclusively of
Jjudicial supremacy” and "a coup against the Constitution," Lehrman
maintained that human life under the Declaration of Independence and the
Constitution starts "at the very beginming of the child-to-ba.”

It is imperative to realize that Lehrman's views, endorsed by Thomas
as "splendid,” would justify more than overruling Roe v. Wade. Lehrman's
argument is that the Constitution should protect fetuses from the moment
of conception. From this perspective, abortion would be constitutionally
prohibited. States would not even have tha authority that existed before 1973
to allow abortion in their jurisdiction,

Simply stated, it is difficult to imagine a nominee with a more
documented record of hostility to a basic civil liberty than Clarence Thomas'
opposition te reproductive freedom, If a nominee for the Supreme Court
expressed an unwillingness to protect freedom of speech, would not each
and every one of you vote against confirmation? If a nominee expressed an
unwillingnese to safeguard free exercise of rveligion, would not each and
every one of you vote against confirmation? Right now you are congidering

a nominee who has expressed an unwillingness to protect privacy. Surely,
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if the word "liberty” in the Constitution means anything it must include
privacy and the right of each person to choose whether to have a child.

This is not just about a legal abatraction. It is about women's lives.
The confirmation of Clarence Thomas almost surely would create a
majority on the Court to overrule Roe and condemn thousands of women to
death and guffering. Because he has expressed unqualified hostility to a
bagic constitutional freedom, Clarence Thomas should be denied
confirmation to the Supreme Court.

Independently, Clarence Thomas' views and record on the ¢rucial
issue of employment discrimination make him unsuitable for a seat on the
high Court. Women in this society continue to face serious discriminatory
treatment in the workplace. If a man and a woman hold the same job, the
woman earns, on the average, 68 cents of each dollar paid 10 a man.
Countless jobs remain closed o women. In many businesses and
industries, discrimination against women remains the norm not the
exception.

Clarence Thomas was Chair of the Equal Employment Opportunity
Commission, the federal agency responsible for enforcing the laws
protecting women from discrimination in the workplace, I ask you, when
in Thomas' almost eight years at the agency, did he use his position to
condemn discrimination egainst women and to fight in any meaningful
way for gender equality in the workplace? As you read through Thomas'
numerous speeches and articles, it is telling that he virtually never even
mentions the civil rights of women.

The Equal Emplayment, Opportunity Commission had a diamal
record under Clarence Thomas' leadership in fighting discrimination. A
study by the Women Employed Institute found that under Thomas'

6
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leadership, 54 percent of all cases were found to lack cause, compared with
28.5 percent under the Carter EEQC in fiscal year 1980. The study also
found that less than 14 percent of all new EEQC tases resulted in some type
of settlement under Thomas, compared to settlements in 32 percent of the
cases at the beginning of the Reagan administration, And these statistics
do not even reflact the fact that Thomas' EEQC allowed 13,000 age
discrimination claims, many by women, to lapse.

Thomas repeatedly has expressed hostility to the use of statistical
evidence to prove employment diserimination. In Griggs v. Duke Power
Company, in 1971, the Supreme Court held that evidence of disparate
impact against women or racial minorities establishes a prima facie case of
diserimination. Because it is so difficult to prove that an employer acted
with a discriminatory intent, statistical proof is the basic and essential way
of establishing a viclation of Title VII of the 1964 Civil Rights Act.

But Clarence Thomas has strongly criticized allowing statistical
evidence to prove discrimination. He stated that "we have, unfortunately,
permitted sociological and demographic realities to be manipulated to the
point of surreality by convenient legal theories such as ‘adverse impact’ and
‘prima facie cases.” Thomas, "The Equal Employment Opportunity
Commission: Reflections on a New Philosophy,” 15 Stetson Law Review 31,
35-6 (1985). Thomas, thus, would go even further than the current Supreme
Court in preventing the use of statistical evidence to prove discrimination.
The eflect of Thomas' position would be effectively to drastically lessen Title
VII's ban on employment discrimination.

In fact, as Chair of the EEQC, Thomas proposed te eliminate the use
of statistical evidence to prove discrimination by the federal government.

The Uniform Guidelines en Employee Selection Procedures were adopted in

56-272 0-93 - 8
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1978 by the EEQC, the Department of Justice, the Labor Department and the
Civil Service Commissionl. The Uniform Guidelines follow Griggg and
allow statistical proof of employment discrimination. Thomas as Chair of
the EEOC gought to revise these guidelines to eliminate such statigtical
evidence. I Thomas' position prevails on the Supreme Court, the fight
against gender discrimination in employment would be immeasurably
damaged.

Likewise, Thomas repeatedly has opposed the use of hiring
timetables and goals which are an essential to gender equality in the
workplace, The Supreme Court, in cases such as United Steel Workers v,
Waber and Local 28 of the Sheet Meial Workers' Internationa) Assegiatio
v. EEQC, approved hiring timetables and goals to remedy workplace
inequality. But Thomas has strongly criticized these decisions. Thomas,

*Civil Rights as a Principle Versus Civil Rights as an Interest,” at 305-96.
In fact, in Fall 1985, the acting general counsel of the EEOC, under Thomas'
leadership, ordered regional counsel not to enforce goals or timetables in
consent decrees, nor to seek them in the future.

Countless other examples exist of the failura of Thomas' EEOC to
enforce Title VII and other laws protecting women from diserimination. It
must be emphasized that Thomas was not simply an employee in the
agency; he was the Chair, He was not simply following preset policies; he
was the architect of the Reagan Administration's effort to lessen civil rights
protections, As Chair, he was charged with working to end discrimination
against women. But he did nothing constructive in this regard.

At the very least, his poor performance at the EEOC should disqualify
him for a "promotion” to the Supreme Court. Moreover, his documented
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record of hostility to protecting the civil rights of women and minorities
make him a grave threat to equal justice if he is confirmed.

Senators, ] ask you‘to look past all of the rhetoric on both gides and
focue on simple questions. Is there any place in Clarence Thomas' record
where he has ever supported constitutional protection of reproductive
freedoms? Is there anything in Clarence Thomas' record as Chair of EEOC
to indicate that he would be a force for advancing civil rights and women's
rights on the Supreme Court? Can you point to any evidence -- any speech,
any article, any judicial opinion -- where Clarence Thomas hag expressed a
meaningful commitment to reproductive privacy or civil rights for wemen?

The rights of millions of women rest on this nomination. I urge you

to vote against Clarence Thomas' confirmation.
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The CHAIRMAN. Thank you very much.
Ms. Neuborne.

STATEMENT OF HELEN NEUBORNE

Ms. NevsorNE. Mr. Chairman and members of the committee,
my name i Helen Neuborne. As executive director of the NOW
Legal Defense and Education Fund, I thank you for this opportuni-
ty to express our view that Judge Clarence Thomas should not be
confirmed as an Associate Justice of the Supreme Court.

We appreciate the efforts of the committee, especially its Chair,
to develop a complete record on which to base the Senate’s decigion
whether to confirm the nomination of Judge Thomas.

That record, as developed before this committee, containg three
troubling components:

First, Judge Thomas’ past record, including his articles, speeches,
and performance as EEOC Chair;

Second, his decision at the hearing to stonewall and to present
the committee with a selective silence concerning his views on the
constitutional issues surrounding abortion; and

Third, his disavowals of most of his past record.

There is no need for me to detail the record at length. Among
the items that raise the most serious concerns are Judge Thomas’
signature on a White House report calling for the repeal of Roe v.
Wade; his praise for a speech calling for the criminalization of
abortion; his adamant, and selective, refusal to discuss the legal
issues surrounding abortion; his record at the EEOC; and his utter-
ly unconvincing disavowals of his past statements on topics ranging
rom the competence of Congreas to the separation of powers.

Viewing the record in the light most favorable to Judge Thomas,
the best you can say is that serious doubt exists concerning his
commitment to existing constitutional rights of critical importance
to women and minorities.

The real issue, therefore, iz what is the role of a Senator under
the advice and consent clause when he or she is confronted with a
nominee whose commitment to the constitutional rights of millions
of Americans is seriously in doubt. Should you defer to the Presi-
dent, or should you exercise an independent judgment under the
advice and consent clause?

We have now listened to Judge Thomas’ testimony before this
committee and have heard nothing to calm our fears about the
effect Judge Thomas' gersonal philosophy would have on the exist-
ing constitutional and statutory rights of women. His assertions
that he has set aside his most dearly held and often expressed
views in the name of judicial impartiality simply do not ring true.
He has stated that he praised extremist rightwing articles he says
he has never even read in an effort to convince conservatives to
accept his agenda. And ke is apparently ready to disavow almost
all hig prior statements if it will convince this committee to vote
for his confirmation.

His sudden and unconvincing confirmation conversion is not the
only reason for our negative position. We are also profoundly trou-
bled by his retreat during t]l?xg:a hearings into si.f:mce on crucial
issues affecting women, in stark contrast to his open and forthcom-
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ing discussion of numerous other controversial legal issues that
will undoubtedly arise during his tenure on the Supreme Court.
Judge Thomas has sought to defend his selective refusal to reveal
his judicial philosophy In the abortion area as necessary to main-
tain his impartiality as a judge. However, a gimilar concern with
impartiality did not prevent him from discussing the equally con-
troversial legal issues of church and state, the binding quality of
precedent, and the balance between the rights of the accused and
the rights of victims—issues that will certainly arise before the
Court during his tenure.

His selective refusal on the issue of abortion does not, therefore,
foster an appearance of impartiality. Quite the contrary, it sends
an ominous message that Judge Thomas has views on the subject
that he dare not reveal hecause they would jeopardize his nomina-
tion, an ominous message of covert partiality that is reinforced by
his numerous public statements and actions in the area.

Just 1 year ago, I urged this committee to refuse to permit then-
Judge Souter to avoid discussing his legal philosophy in this area
with the committee. Unfortunately, in the absence of clear prior
statements from Justice Souter, a majority of the committee elect-
ed to gamble on Justice Souter’s silence. American women suffered
the first consequences of the committee’s gamble when Justice
Souter cast the crucial fifth vote in Rust v. Sullivan depriving poor
women of desperately needed information from their doctors con-
cerning the availability of abortion as a lawful treatment option.
President Bush, who nominated both Justice Souter and Judge
Thomas, threatens to veto any bill which undoes the Supreme
Court’s handiwork in Rust. We are asking you not to gamble with
the lives of women yet again.

The Constitution vests advice-and-consent power in the Senate
precisely to prevent the President from satacking the Suﬁf]eme
Court with nominees that reflect a single, narrow judicial philoso-
phy. When, as now, a profound national division on many issues
has resulted in a sustained division in control of the Presidency
and the Senate, the Senate’s advice and consent power takes on ex-
traordinary importance since, unless the Senate fulfills its respon-
gibility in the confirmation process, the resulting Supreme Court
may exclude the mainstream philosophies that have broad support
in the American people.

The closest analogue to the Senate’s advice-and-consent power is
the President’s power to veto legislation passed by both Houses of

s. Both the veto and the advice-and-consent power permit
one politicat branch of the Government to check the other in order
to assure an accurate reflection of the Nation’s democratic will.

President Bush has vetoed congressional legislation 21 times in 3
yearg. He never defers to Congress’ role. It is inconceivable that the
Senate, exercising its veto power over Supreme Court appoint-
ments, will defer to the President’s drive to stack the Supreme
Court with nominees hostile to the rights of women and minorities.

If the advice-and-consent power is to fulfill its constitutional role,
Senators must be prepared to exercise the same independent judg-
ment in vetoing a Supreme Court nominee as the President exer-
cises when he repeatedly vetoes the will of Congress. Many of you
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have apoken out before on the importance of this role to ensure
that the Court reflects the core values of our society today.

if, after reviewing the record before this committee, you have no
doubt about Judge Thomas' willingness to support and defend criti-
cal constitutional rights of women and minorities, you should vote
to confirm him. If, however, after reviewing the record, you be-
lieve—as so many witnesses before you have stated—that Judge
Thomas poses a risk to the rights of millions of Americans, you
should oppose his confirmation. Thank you.

[The prepared statement of Ms. Neuborne follows:]
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Mr. chajirman and Menbers of the Committes:

My nase ie Helen Feuborne. I am the Executive Director of the
HOW Lagal Defense and Education Fund, a women's rights legal and
sducational advocacy organization founded in 1970. Thank you for
this opportunity to express our view that Judge Clarence Thomas
should not ba confirsed as an agsociate Justice of the Supreme

Court.

Wea appreciate the afforts of the Committee -- especially its
Chair -- to devalop a complete record on which to base the Senate's
decision whaether to confirm the nomination of Judge Thowas.

That record, as developad before this Committee, contains
three troubling components:

(1) Judye Thomas' past record, including his =-ticles,
speeches and performancae as EBEOC Chair;

(2) Judge Thomas'® decision at the hearing to stonewall and to
present the Committee with a selective ailence concerning his views
on the constitutional issues surrounding abortion; and

(3) Judge Thomas' dizavewals of most of his past record.

Thers is no need for me to datail the record at length. Among
the items that raise the most sericus concerns are Judge Thomas'
signature on & White Houss report calling for the repeal of Roe v.
Wade; his praise for a speech calling for the criwminalization of
abortion; his adamant -- and selectiva -- refusal to discuss the
legal issues surrounding abortion; his recerd at the EEOC; and

Judge Thomas' utterly unconvincing disavowals of his past



227

statements on topice ranging from the competaence of Congresa to the
separation of powers.

Viewing the record in tha light most favorable to Judge
Thumas, the bsst you can say is that serious doubt exiets
concerning his cocamitment to existing constitutional rights of
critical importance to women and minorities.

The real iseve, therefore, is what is the role of a Senator
under the "advice and consent® clausae when he or she is confronted
with a nomines whose commitwant to the constitutional rights of
millions of Americans is sericusly in doubt. If you are in serious
doubt, should you defer to the Pramident or should you exaercilse an
independent judgment under the "advice amd consent™ clause?

It's ciear that the record in this case creates an inescapable
doubt concerning Judge Thomas' commitment to the protection of
axisting conmtitutional liberties.

We have now listaned to Judge Thomas' testimony bafora this
Committes and have heard nothing to calm cur fears abhout the effect
Judge Thomas' perecnal philosophy would have on the existing
constitutional and statutery rights of women were he to be
confirmed. Judge Thomas' assertions that he has set aside his
nost dearly held and often axpressed views in the name of Jjudicial
impartiality eimply do not ring true. Judge Thomas has stated that
he praised axtremist right wing articles he says ha has naver aven
read in an effort to convince conservatives to accept his agenda
and ha is apparently ready to disavow almost all his prior
statemants 1f it will convince this Committes to vots for his



conflrmation.

His sudden and 1 vincing confirmation conversion is not the
only reason for our wote of no confirmation. We are alzo
profoundly troubled by his ratreat during these hearings into
silence on crucial iesues affecting woman, in stark contrast to his
opan and forthcoming discussion of numerous other controvarsial
lagal issues that will undoubtedly arise during his tenure on the
Suprame Court, Judge Thomas has sought to defend his salactive
refusal to reveal his judicial philescphy in the abortion area ase
necassary to naintain his ispartiality as a judge. However, a
sinilar concern with impartiality d4id not prevent hia from
discussing the equally controversial legal issues of church-state,
the binding quality of precedent and the balance bhetween the rights
of the accused and the rights of victime - iesues that will
certainly arise bafore the Court during his tenure. His selective
rafusal to talk about a woman's constitutional right to choocs
whether to continue a presgnancy dces not, tharefora, foster an
appearance of impartiality. Quite the contrary, it sends an
omincous message that Judgs Thomas has viswe on tha subject that he
dars not reveal becauss they would jeopardize his nomination - an
ominous message of covert "partiality™ that is reinforced by his
numercous public statements and actions in the area.

One year ago, I urged this Committee to refuse to parmit then-
Judye Souter to avoid discusaing his legal philosophy in this area
with the Committss. Unfortunataly in the absence of clear prior

statements from Justice Souter on this issue, a majority of the
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Committes elected to gambla on Judge Soutar's silence., Azmerican
women sulfered the first consequences of the Committes's gamble
when Justice Scuter cast the crucial fifth vote in Rust v, Sullivan
depriving poor womsen of desperately needsd information from their
doctors concerning the availabllity of abortjon as a lawful
treatment option. President BEush, who nominated both Justice
Souter and Judge Thomas, thraatens to veto any bill which undoes
the Supreme Court's handiverk in Bupt. We sisply cannct atford to
allow you to gamble with the lives of wvomen yet again. Please do
not permit Judge Thomas, whe, unlike Judgs Scutar, has a public
record of hostility to Eoa ¥ Wads, to single cut abortion rights ae
the only matter he refuses to discuss.

Judge Thomas migned a White Houss report calling for the
overturning of Rog v, Wade. Judge Thomas publicly praised an
article that urged the recriminalization of abortion, deepite Epe
¥, Wade. Given that public racord of hostility, for the Committes
to accept Judge Thomas' slilencs and his incredible explanations
that ha navar read that repeort or articls as adequate exploration
of the issus would be to break faith with America‘s women and with
your own obligations am Sanators.

The Constitution vests “advice and consant®™ power in the
Sgnate precisaly to prevent the President from atacking the Supreme
Court with nomineses that reflect a aingle, narrow Jjudicial
philesophy. Whan, as now, a profound national divieion on many
igsues has resulted in a sustained division in control of the

Prasidency and the Sanate, the Ssnate's “advice and conseant" power
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takes on axtraordinary importance since, unless the Senate fulfills
its responsibility in the confirmation process, the resulting
Supreme Court may exclude the mainstrsam philosophies that have
broad support in the American peopls.

The closest analogue to the Senate's “advice and consent®
power is the President's power to veto legislation passed by both
Houses of Congress. Both the “veto" and the “advice and conesent”
power parmit one political branch of thea government to check the
other in order to assure an accurate reflection of the nation's
demecratic will.

Presidant Bush has vatoed Conyressional lsgislation twenty-one
times in threes ysars. He never defers tc Congress' role, It is
inconceivable that the Senata, exercising ite wveto powar over
Supreme Court appointmants, will defar to the Prasident's drive to
stack the Supreme Court with nominees hoatile to the rights of
women and minorities.

If the Yadvice and consent"™ power is to fulfill its
constitutional role, especially in eras of divided government,
Senators must be prepared ta exercise the same independent judgment
in vatoing a Supreme Court nominee as the President exercises when
he repeataedly vetoes the will of Congress. A N\M { "5‘“‘ .

If, aftar reviewing the record before thise Committee, you do
not harbor significant doubts concerning Judge Thomas' willingness
to support and defend critical constitutional rights of women and
minorities, you should vote to confirm him. If, however, after

raviewing the record, ycu beliave that Judge Thomas poses a risk to
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the rjghts of millions of Americans you =should oppose his
confirmation. Senators exercising the “advice and consent™ power

have no right to gamble with tha lives of women.
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The CHAIRMAN. Thank you very much.
Ms. Bryant.

STATEMENT OF ANNE BRYANT

Ms. BryanT. Thank you, Chairman Biden, and good morning to
other members of the committee. ] am Anne Bryant, executive di-
rector of the American Association of University Women—as many
of you know—135,000 members strong in 1,800 communities, work-
ing for education and equity for women and girls, recently focusing
on the whole issue of girla in education but historically working on
repreductive freedom, civil rights, and workplace discrimination. I
have submitted written testimony. You will be grateful to know I
am not going to use it, and what I am going to say is shorter.,

Thr?i CHAIRMAN. The entire statement will be placed in the
record.

Ms. BryanTt. Thank you.

It is because of AAUW’s deep concern for education and equity
issues that I am here today. We are very disturbed by Judge
Thomas’ record, and we understand that you have a tough choice
before you. You can decide to make this choice based on his writ-
ings, his track record, his action, or on 5 days of testimony when
he, in many cases, reversed what many of those opinions were.

Over the past several days, I have been struck—as I have a feel-
ing some of you have been—with the great contrast between those
who have come before you to oppose him and those who have come
before you to praise him. I have noticed, as you may have, that
those who have come to oppose him have brought careful documen-
tation, have used cases, articles, speeches. Those who have come to
praise him have much more often used childhood stories, personal
character traits. I will read some of them.

Judge Gibbons called him receptive to persuasion. “Open-
minded” said Sister Reidy. Dean Calabresi, who spoke for him,
ended his testimony by saying that there was a significant chance
that Clarence Thomas would be a powerful figure in the defense of
civil rights. But at the end he said, “However, I am not confident
of that.”” But the phrase he used in talking about the youth of
mh'l‘homas was that he believed he had a significant chance for

A chance for growth? Is the Supreme Court of our land going to
be a training program?

So we have learned about Clarence Thomas, the man. We have
actually learned a lot about Clarence Thomas, the politician. But
the question before us is Clarence Thomas, the jurist.

Patricia King so eloquently said last Tuesday that the issue is
not one person’s individual struggle. Actually the issue is what
Clarence Thomas will do on the Supreme Court for others’ strug-
gles. The major principle in this great democracy is the principle of
equal opportunity; that inalienable right, in fact, that we are in
this country to ensure equal opportunity for all people, which in
essence is making sure that aﬂ Americans have greater odds of
success.

It is becoming increasingly clear, too, that equal opportunity is
not just a principle of justice. It is an economic and social necessity
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when 80 percent of the entering work force are women and minori-
ties by the year 2000.

Does Judge Thomas understand that equal opportunity in the
workplace means holding businesses accountable for providing a
climate which is open, accepting of all cultures, nurturing of dis-
parate talents? Has Clarence Thomas demonstrated at EEQC that
he would enforce the laws of this land which reward businesses for
reaching out to those different populations, punishing those who do
not, but, moset importantly, protecting the rights of individuals who
are treated in a discriminatory way? Does he understand the right
and the responsibility of the Court to protect these individuals?

The American Association of University Women fears he does
not. And what about equal opportunity in education? Does Clar-
ence Thomas, who himself received an excellent and selective edu-
cation, understand that to develop a vibrant educational system for
all of our children has huge obstacles? Does Judge Thomas under-
stand the critical role the Court will have to play to ensure that
public education survives and flourishes in the future? Does he un-
derstand how quickly our Nation’s public schools could decline
even further if precious resources were funneled off to private and
religious schools through tax credit and tuition voucher systems?

From his actions and his words and his record, the American As-
sociation of University Women fears he dees not understand this.

One of the fundamental tenets of a democracy, stated in the Con-
stitution, protected by the Supreme Court, is the separate of
church and state. Throughout all of AAUW’s long history, our
members have found for that principle.

Does Clarence Thomas understand the long-term effects of allow-
ing a simple Christian prayer, seemingly harmless, at the begin-
ning of every school day? Does he feel the discomfort, the insecuri-
ty that a Jewish, Muslim, or Buddhist child has when forced, even
by peer pressure, to join in or listen to words she doesn’t believe?

The American Association of University Women fears that Judge
ghomas would rather legislate morality than protect religious free-

om,

You do have a tough decision to make, and with tough decisions
you have got to weigh the evidence, the facts and Judge Thomas’
record. We believe that Judge Thomas’ actions speak louder than
his recent words. If you vote against this confirmation, it will be
another battle for the next nominee. We know that. If you confirm
him, will the battles that you have to fight in Congress to protect
equal opportunity, individual rights, privacy, and religious freedom
be even longer and tougher?

The eyes of the American Association of University Women are
on the future, and we think all Americans deserve a better future
gzar;t is promised by putting Clarence Thomas on the Supreme

urt.

Thank you.

[The prepared statement of Ms. Bryant follows:]
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I am Anne Bryant, executive director of the American
Association of University Women {AARUW). It is a privilege to
testify an behalf of AAUW’s 135,000 members: women and men who
are committed to equity and eduocation for women and girls.

On behalf of our membership, I urge the Judiciary Committee
to reject Clarence Thomas' nomination to the United States Supreme
Court. In his testimony before this Committee, Judge Thomas has
suggested that statements he made and views he expressed prior to
1990 are not necessarily positicns he would hold as a Supreme
Court Justice. AAUW believes that the Senate has a responsibility
to consider the public record of a Supreme Court nominee in
assessing a nomination. We believe that Judge Thomas' record as
chair of the Equal Empleyment Oppartunity Commission and his
tenure as Assistant Secretary for Civil Rights in the Education
Department raise grave concerns about his commitment to egual
oppoctunity and provide examples of his failure to enforce federal
law,

AAUW opposes Clarence Thomas’ nomination for five reasons.

First, we believe that in his pesiticns at the EEOC and the
Department of Education, Judge Thomas showed a blatant disregard
for the law of the land. As Chair of the EEOU, he allowed more
than 13,000 age discrimination complaints toc lapse by failing to
investigate them within the legal time limit. Congress had to

pass the Age Discrimination Claims Assistance Act to assist those
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individuals whose complaints of age discrimination had been
ignored by the EROC.

Although Judge Thomas served in the Bducation Department’s
Office of Civil Rights for less than a year, a similar pattern of
failure to snforce the law was present there. 1In 1981, the
Women's Equity Action League filed suit against the Department
charging improper enforcement of Title IX of the Education
Amsndments of 1972. In 1982, a District Court judge ruled that
the Deparcment was both misinterpreting the Title IX regulations
and providing inadeguate remedies when a Title IX violation was
determined.

This pattern of failure to enforce the law casts grave doubts
on Judge Thomas’ judicial temperament. We are particularly
disturbed that he has bheen unwilling to enforce key federal laws
intended to guarantee individual rights in employment and
education.

Second, AAUW opposes Judge Thomas' nomination because of his
record of vocal opposition to efforts to ensurs egqual oppartunity
in the workplace. While heading the EEOC, he undermined the
effectiveness and credibility of the agency by publicly expressing
his personal opposition to affirmative action programs, even those
ovdered as remedies following a finding of discrimination.

Judge Thomas was also vocal about his cpposition to Title VII

class actlon suits, despite Congress‘ mandate that his agency
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initiate such cases. His negative comments about & class action
guit filed by the EEOC against Sears led attorneys to explore
calling him as a defense witness. By calling into question the
validity of lawsuits involving claims of disparate impact, Judge
Thomas contravened both the intent of Congress in passing Title
VII and the Supreme Court's ruling in the 1971 Griggs case.

In 1985, the EEQOC ruled that federal law does not require
equal pay for johs of comparable value, and the agency stopped
investigating complaints involving pay eguity claims. This ruling
contradicted the Supreme Court’s 1981 decision in the Gunther
vase. Again, Judge Thomas directed BEOC activities based on his
own beliefs, rather than abiding by relevant federal law.

Third, AAUW is distressed by Judge Thomas’ apparent hostility
to the constitutional right to privacy as outlined in Griswold v.
Connecticut. In an article published by the Cato Institute in
Assessing the Reagan Years, Judge Thomas stated that the
unenumerated rights specified in the Winth Amendment were not
intended to be cited by the Supreme Court in overturning laws.

By stating his opposition to the constitutional basis of the
fundamental right to privacy, Judge Thomas has given evidence of
his willingness to restrict individual liberties, including the
right to reproductive chaoice.

Fourth, Judge Thomas' support of a *"natural law" concept is

deeply disturbing to ARUW. In speeches and articles, Thomas has
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maintained that judges should be guided by & "natural law"
philosophy, the belief that the *inalienable rights” cited in the
Declaration of Independence are a higher avthority than the 1.5,
Constitution.

Thomas has said he believes in the existence of moral norms
derived from "nature's god," and that those norms can be vsed to
critigue and even invalidate civil law., Thomas’ statements about
"natural law" raise serious doubts about his commitment to
maintain separation of church and state.

Finally, AAUW believes that the Judiciary Committes should
not confirm Clarence Thomas® nomination to the Supreme Court
because of the critical need for judicial balance on the most
important court in our nation. The recent appointments of Anthony
Kennedy, Antonin Scalia, and David Souter solidified a strong
conservative shift in the Supreme Court. With the regignation of
Justice Thurgood Marshall, the Court swung dangerously out of
balance.

Confirmation of Clarence Thonasi a probable sixth
conservacive vote on the Court, threatens to unleash the sweeping
change we have glimpsed in the Rehnquist Court. Replacing Justice
Harshall with a judicial conservative like Clarences Thomas will
aeffectively eliminate the Supreme Court as an instrument for
ansuring continued progress and protection of individual rights

tor decades tu come.
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The American Association of University Women believes that
the Senate has a responsibility to ensure an ideologically
balanced Supreme Court and must, therefore, defeat the Thomas
nomination.

On behalf of ARUW, T thank you for the oppartunity to

testify.
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The CHAIRMAN. Thank you, Ms. Bryant.
Ms. Avery.

STATEMENT OF BYLLYE AVERY

Ms. Avery. Thank you. Good morning. I am Byllye Avery, found-
er and president of the National Black Women’s Health Project,
and our organization opposes the nomination of Judge Clarence
Thomas and we base that position on the following areas: firat, the
area of self-help.

The National Black Women’s Health Project is a self-help advo-
cacy organization committed to improvement of conditions that
affect the health status of black women. The organization’s philoso-
phy is based on the concept and practice of self-help and mutual
support through which members obtain viial information on the
prevention and treatment of illness, as well as emotional support
and practical assistance. It is largely composed of those sisters who
struggle on lower incomes in our society.

Judge Thomas’ reference to public statements about self-help as
the answer to social ills for black pecople implies that we have not
been using self-help approaches to problem-solving. Rather, the
achievement of African American people and the history of self-
help development in this country are inextricably bound.

Black people extensively practice self-help today and have dene
so throughout our history. Slaves worked together to buy each
other out of slavery. The first black hospitals were the result of
black people pooling their resources to assure the availability of
medical care. The list goes on and on; schools, trade and credit
unions, banks, newspapers, and other basic services were initiated
by black people.

There are many new forms of self-help today, like the ones of our
organization. They are a part of a growing tradition. It is not self-
help we are lacking, but commitment to the vigorous enforcement
of laws protecting our freedoms. That is the piece that is not in

Those of us who promote self-help and practice it daily recognize
that such activities cannot secure rights and freedoms. No one can
self-help themselves to employment, housing, education, or health
care when basic access is denied based on discriminatory practices
or employers.

The second area is affirmative action. As chairperson of the
EEOC, Clarence Thomas was openly hostile to the guidelines devel-
oped during the 1960’s to prohibit employer practices which have a
disparate impact on minority workers and applicants and that
cannot be justified ag measures of job performance.

These guidelines were also the basis for hundreds of class action
suits in the 1970’s and 1980's attacking systemic barriers to job op-
portunities. Thomas said he believed the guidelines encouraged too
much reliance on statistical disparities as evidence of employment
discrimination, and although he didn’t carry through on his threat
to repeal the guidelines, he did muzzle efforts by the EEOC to en-
force them through suits attacking institutionalized practices of
discrimination.
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The third area is age discrimination. Hundreds of senior African-
American women have suffered in silence as the result of Judge
Thomas’ violation of the rule of law in failing to act on over 13,000
age discrimination cases. These senior African American women
are our mothers and our grandmothers, women who have tradition-
ally held the dirtiest jobs, worked the longest hours for the lowest
wages, and received the least amount of praise and recognition,
and who have paid a heavy price in order that we might stand here
today, and indeed a heavy price that Judge Thomas would be able
to sit before you.

The fourth area is reproductive rights. Clarence Thomas’ stated
belief in—and advocacy of-—natural law, which historically has
been used to limit the lives and opportunities for women in craft-
ing and applying law principles, and his expressed hostility to the
fundamental right to privacy embodied in the Griswold v. Connecti-
cut and the Roe v. Wade decisions, which protect and guarantee
the right of married couples to use contraceptives and for women
to choose abortion, is cause for great concern for all women in gen-
eral and poor African-American women, in particular.

Historically, African-American women have had the least control
of their reproductive choices, including if, when, where, and by
whom we would have children. Before abortion was legalized in
this country, the majority of women who died gruesome deaths
from illegally performed abortions, or bore more children than
they could adequately care for, were women of color.

Clearly, the right to safe, legal, and inexpensive abortions is criti-
cal to the health of African-American women and their families.
Given the extreme nature of Judge Thomas’ views, the possibility
that, if confirmed, he will endorse extreme limitations on women's
most fundamental, important right—the right to make their own
repreductive choices—is alarming, and his nomination must be vig-
orougly opposed.

The current health crisis in the United States is forcing the
Nation to look to health care reforms. African-Americans need
public servants who will ensure that health care is protected as a
right, and that includes the right to abortion, and ensured by the
nature of our birth. We need public servants who will enact legisla-
tion that will helistically improve the quality of life for African-
Americans.

We reject Judge Thomas and strongly encourage you to reject
others that are sent up until we get the right person for the job.
We refuse to accept this person because he might be the best of the
worst. We are Americans; we deserve to have the very best there
is, and we demand that.

Thank you.

[The prepared statement of Mas. Avery follows:)
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POSITION BTATEMENT
. OF THB

BATIONAL BLACK WOMEN'E HEALTH PROJECT
O

HOMINATION OF CLARENCE THOMAS TO THE SUPREME COURT

The HKational Black Women's Health Project opposes the
nomination of Judge Clarence Thomas to the Supreme Court of the
United States. We oppese Judge Thonas' nomination kased on his
record of performance as Assistant Secretary for Civil Rights in
the Dapt. of Educatlion (19%81-19E2), as Chairman of the Egual
Erpleynent COpportunity Commission (1%E82-1%9%0); and based on the
content of a subatantial number of speeches, writings and
intervieuws, which clearly reflect a Jdisrespect for and lack of
comitment to the enforcement of constitutional and statutory
protactions/federal laws protecting civil rights and individual
libarties.

tur position justification iz based on a review and discusszion
of Judge Thomas' pogsition in the fallawing five areas:

1. SELY HELP

The MHatiopal Elack Woman's Health Project is a self-halp,
health advocacy erganization committed to improving the conditiens
that affect the health status of Black women. The organization's
philosophy is based on the concept and practice of self-help and
mutual support through which members obtain vital information on
the preventlion and treatment of illnesses as well as emctional
support and practical assistance.

Dur crganization's opposition to Judge Clarence Thomas in this
area ls based on his assertions that self~help approaches should ba
favored over other government policies to correct the histeric
injustices which continue tc negatively effect the quality of life
for Black Americans. It is inappropriate for any government
ofticial to suggest that self-help activities can secure basic
rights and freedoms in a demecratic society. The Constitution of
the United States created the government as the vehicle to insure
that the protection of the Bill of Rights would be extended to all
Americans.

Judge Thomas' reference in his public statements to self-help
as the answer to the social ills of Blacks implies that we have not
been trying self-help approaches to problem solving. Rather, the
achievements of African American pecple and the histery of self-
help deavelopment in this country are inextricably bound. Black
people sxtensively practice self-help today and have dohne 20

"
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throughout our histery. Slaves worked together to buy sach other
out of slavery:; the first Black hoapitals were the result of Black
people pooling their resources to assure the availability of
medical care. The list goes on and on - schools, trade and credit
unions, banka, newspapers and other basic services were initiated
for Black people, by Black people whati no other resources ware
available to us. Today many new forms of self~help, like the
Kational Black Women's Health Project, are part of this growing
tradition., It is not self-help that we are lacking, but commitment
to tha vigorous enforcement of laws protecting our freedoms that is
not in place.

These of us who promote self-help and practice it daily
recognize that such activities cannot secure rights and freedoms.
No one can self=help their way to employment, housing, education or
health care when bagsic access is denied based on the discriminatory
practices of employers, lenders and service providers. Promoting
gelf-help solutione as the legic to resclve the issues of lack of
access and opportunity in a free society, leads teo the faulty
cenclusion that the victime of discrimination are somehow to blame
far the outcomes of the practices and policies that have been used
against them. For example, it suggests that if people de not enjoy
basic oppartunities in the work place it is their own fault rather
than the discriminatory practices of employers. Political
strategies like blaming the victim exacerbate racial tensions and
derail efforts for needed structural reforms.

The conditions affecting the health status of Black wowen in
the United States are among the worse af any industrialized nation
apnd, in faet, mpany nations in the developing world have more
favorable outcomes for infant mortality than urban U.5. Blacks.
The continuing social and psychologic stress which results from the
combined inequities based on race, sex and class dramatically
alters the quality of life and enjoyment of basic freedoms for
Black Americans. Any person desiring a szeat on the highest court
in the land, ought, at a wminimum, be able to articulate the basic
lzsues of life, liberty and the pursult of happiness for such a
algnificant populatisn qroup - especlally when it is his own
referent group in question.

2. APPIRMATIVE ACTION
|

As Chairperson of tha Equal Enployment Opportunity Commission,
Clarence Thomas was copenly hostile to the guidelines developed
during the 19608 to prohibit employer prac¢tices which have a
disparate impact on minority workers or applicants, and that,
cannot be justified as measures of job performance. These
guidelines were a basis for the Supreme Court's unanimeus dacision
in Griggs v. Duke Power Company im 1971, holding that such
practices were violations of Title VII when they ware not justified
by business necessity. These guidelines were also the basis for
hundreds of class action suits in the 19705 and 1980s attacking
syetemic barriers to edqual Jjob opportunity. Thomas szaid he

2
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believed the guidelines encouraged “too wmuch reliance on
statistical disparities as evidence of enployment discrimination®.’
Although Thomas did not carry through his threat to repeal the
guidelinea, he did muzzle efforts by the EROC to enforcs them
through sults attacking institutionalized practices of
discrimination. Systemic charges decreased while he was Chair of
the BEOC.? Thomas opposad the use of goals and timetables as a
part of conciliation agreements and court approved settlements, and
demclished the EEOC's unit stt Wp to secure syetemic relisr
including goals and timetables.

Thomas has attacked the two most Important Supreme Court
decisions approving voluntary affirmative action by private and
puklic employers to overcome past patterns of exclusion or limited
representation of minorities and women. He called these decisions
an “egregious exanples* of misinterpretation of the constitution
and legizlative intent.® Thomas attacked a Supreme Court decision
wpholding the authority of Congress to assure qualified minority
contractors a share of government contracts as ramady for past
exclusion, terming the law an improper creation of “schames of
racial prefersnce where none was ever contemplated®.?

0f grave concarn is Thomas' acroes-the-board and all
encompassing attack on affirmative action to remedy systemic
discrimination. Unlike some proponents of judicial rastraint, he
gives no deference to the will of the majority as expressed in
Congressional legislatien (Fullilove), nor would he permit private
employers to act wvoluntarily to remedy their past practices
(Hgber). Additionally, he would restrain the authority of the
courts to order race conscious remedies even in the most egregiocus
cases of systemic discrimination (Paradise).

While Thomas recognized the absurdity of the once-debated
notion that the "American ideal of freedom" included freedom to own
slaves, he failed to recognize that powerful activist government
intervention was required to address the effects of the bitter
history of slavery. Thomas' conservative view is an outgrowth of
his attempt to relate nature law to the Constitution and expand the
Constitution's original intent. He would have wg belisve in the
absence of government intervention, fairnees and equal opportunity
would exist. Unfortunately, Thomas is out-of-touch with 20th
century discrimination in the United States and should be denied a
geat on the Supreme Bench of the Land.

3. AGE DIBCRIMINATION

Hundreds of senior African-amsrican women have suffered in
silence as the result of Judge Thomas' viclations of the "rule of
law® in falling to act on over 13,000 Age Discrinination cases
while Chairman of the EEOC.

Theses senlor African-American women are our mothers and
grandmothers, women who have traditionally held the dirtiest jobs,

3



245

worked the longest hours, for the lowest wages, received the least
amount of praise and recognition and who have paid a heavy price in
order that we might stand here today. These same women represent
one of our richest resources, the elders of our compunities and cur
churches. Judge Thomas has demonstrated by his actions, far beyond
any works we can say, why he should not be seated on the Supreme
court of the United States.

In America, those who rise to sit in judgement of others have
traditionally bean noted for their extraordinary ability to provide
incisive insight into issues, compassion, caring, wit and must be
the possessor of an unshakalbla system of principles, values and
beliefs in which we could all be proud — a valus system which was
distinguished by its ability to provide equity and equality to all
human baings but especially those most vulnerable and/cr unable to
protect themselves.

In our view, Judge Thomas fails each of these tests. His
speeches, rulings, actions and refusals to act, all portray a lack
of incisive insight, a lack of compassion and caring and, perhaps
most important, a lack of an unshakable system of principles in
which we could all be proud. Instead, it would appear that the ekb
and flow of politics is his guiding principle.

As America becomes grayer and grayer, it will becoms mors
important, not less so, that our Supreme Court justices have an
overall appreciation of the need to protect and defend those who
have spent their lifetimes contributing to the welfare cf this
nation. Sadly, we find no evidence that Judge Thomas has reached
that stage in his development and that he can only contribute his
oWn narrow, flaved view of all of Anerica's senior workers
regardlass of race and gender.

Given these views, we do not believe that it is only senior
African—Amsrican women who are in danger but anyone who attains the
age of 60 and attenmpts to force an employer to treat them fairly
and squitably under the current Age Digcrimination laws,

4. REPRODUCTIVE RIGHTS

Clarence Thomas' atated belief in and advocacy of "Natural
Law" (which historically has been used to limit the livesz and
opportunities of women) in crarfting and applying law principles and
his expreszad hostility to the fundamental right to privacy
anbodied in the &riswald v. Connecticut and Ros v, Wada declsions
{which protects and guarantees the right of married couples to uss
contraceptives and for wemen to choose abortion) is cause for great
concern for all women in general and poor African American women in
particular. Historically, African American women have had the
leagt contrsl of their reproductive choices, including if, when,
where and by whom we would have children. Before abortion was
legalized In This country, the majority of Women who died gruesome
deaths from illegally performed abortions, or bere more children

4
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than they could adegquately care for were women of color. Clegarly
the right to safe, legal and inexpensive abertions is critical to
the health of African Mmerican women and thair families. Given the
extreme nature of Judge Thomas' views, the possibility that if
confirmed, he will endorse extreme limitation on women's most
fundamentally important right, the right to make her own
reproductive choices, is alarming, and his nomination must be
vigorously opposed. J

5. ACCESS TO HEALTH CARE
|

We hold valuakle the right of individuals to have squal accass
to the hest health care that our society can provide, and that cost
net be a determining factor in the quality of services rendered.

A vast majority of African-Aserican women are single heads of
fanilies, underemployed, undereducated and challenged with rearing
children. The interconnections between education, economics and
health are 2o entwined that in order to break the cycle of poverty
the working and non working poor need to receive the best services
available.

Health care coverage that is employear based, which is limited
at best, and coverage that ie subsidized by the government, sets up
two classes of care. A lack of access and coverage of preventive
services means that 1t iz difficult for poor familles to promote
healthy lifestyles. This is evident when examining infant
mortality statistics of African-Anericans, which clarify the
medical and social inplicaticons of health care. The current
approach invelves increased technology when increasad access to
service and improved quality of life are nesded,

The current health care crizis is forcing the ‘\Ltion to loak
to health care reforas. African-Americans need public servants who
will ensure that health care is protected as a right and ensured by
pature of birth, We need public =servants who will enact
legislation that will holistically improve the quality of life far
African-Americans. We hold svident that every decieion, every law,
affects tha ¢quality of current life and future generations.
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The CHamman. Thank you very much. Let me begin the ques-
tioning by asking first of Ms. Yard, are you concerned that, from
your perspective, Judge Thomas' failure to recognize a woman's re-
productive rights as being fundamental—that not only will it deny
women the right to abortion, but it will also affect the other end of
the spectrumn, and that is that it could require women to be in a
position where they would have to choose between not bearing chil-
dren and having a job, like the case involved where a majority of
the Supreme Court ruled that the practice of a business saying that
if a woman wished to continue to work in this particular depart—
ment of the business because, “it might endanger the fetus,” she
had to make a choice? She either to do something, which
would be sterilization, or she had to move to another department,
which would be in many cases a lower-paying job. Is your concern
at both ends of this?

Ms. Yarp. Yes, I am.

The CHAIRMAN, Well, let me ask you, Ms. Neuborne—as usual, in
my experience with dealing with c)‘vou on legislative matters, you
have put things very succinctly and to the point. And, to you, as I
understand this, it breaks down into basically one of two choices
for this committee. We either look at his record and conclude from
his testimony, where he has moved away from that record, that he
has changed, or we conclude that a combination of the changes he
has enunciated and his silence requires us to rely on the record
prior to his testimony. Is that the essence of what you are telling
us? Is this a credibility issue?

Ms. NEUBORNE. Some of it is a credibility issue, and indeed as to
what you can do now, you could bring him back and you could
insist that he answer the questions he has not answered, which left
you and certainly left us unsure of his position. So we are forced to
either—among us, the witnesses and the Senate, to perhaps argue
over certain words and what those words meant in past statements
that he has attempted to disavow rather than dealing with his
honest statement now of what he believes about the constitutional
rights that are at rigk here.

So, yes, I think you do have an enormous responsibility here.
You are faced with a record that is ec;lI.tvli]vocal at best, and indeed
we believe it is a very negative record. That is our perception of it.
You could bring him back to ask the gquestions that you—indeed,
Senator Hatch said he was asked 60 times to tell us his position on
the issues about the woman’s constitutional right to choose, and he
did not answer 60 times.

You could bring him back; you could insist that he answer that
guestion and tell the American people where he stands. At that
point, I think you then have to decide are his views appropriate
views; is that where we want our Supreme Court to be going.

When he makes statements about affirmative action and about
women’s rights—and we have seen that for 40 or 50 years we have
been moving in one direction on those issues, We have understood
the need to i:gand the rights of women and blacks hecause they
have not shared in the equality that this Constitution promises. Do
we want to turn that around?

The Cuairman. Well, I don’t mean to cut you off, but my time is
about up and I want to ask Ms. Smeal a question, if I may. I was
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impressed with your precision, and I am not being solicitous. You
said that his writings have inferred that he has opposed, and I
don’t know anybody who could quarrel with that. At least I don’t
quarrel with t{at. And you joined the legitimate chorus of those
who talk about the process. '

Now, I have two questions, if I may, and a preface. It wasn’t
until relatively recently—as a matter of fact, if I am not mistaken,
it wasn’t until a speech I made to the American Bar Association
about 4 years ago out West, or 5§ years ago, that the editorial writ-
ers of this country even acknowiedged we had a right to take into
consideration philosophy.

This committee used to dance around about character and dance
around about judicial temperament rather than frontally say we
have a right to know what the philosophy, what the jurisprudence,
what direction the nominee would take this country in. The irony
is once we have crossed that threshold finally, now we find our-
selves in a position where the process is viewed as a caricature of
itself when for the first time it is being honest in terms of attempt-
ing to—whether it gets it or not, whether it makes the right judg-
ment or not, a different question.

And I don’t say that in defense of the committee. I say that as a
preface to the question. First, should this committee, in your view,
ask a nominee explicitly what his or her position is not just on
choice but on whatever issue is of interest to a committee member,
and be entitled to get a specific answer as to whether they would
upheld, or whether they would modify, or whether or not they
would overturn any existing case based on constitutional interpre-
tation, not statutory.

And, second, the flip side of that: is there any limitation at all, if
not a constitutionally prescribed limitation, a practical limitation,
on how far a committee or a Senate should go in demanding to
know every thought that a nominee has about any issue that is
before the country.

Ms. SMeAL. Well, I think that it is in the purview of this Judici-
ary Committee and the Senate—I think it is their right and their
obligation to know the philosophy of a person whe is being nomi-
nated. I have argued continuocusly, I think, that it serves no one
well to have a pig in a poke with something so vitally important as
interpreting the Constitution.

Obviously, a person sitting here could not give his or her particu-
lar opinion on a particular case that is future-oriented, something
that is coming before them in the future in that particular case,
But for them to tell us how they stand on the right to privacy with
some depth, how they stand on Roe v. Wade or Griswold or Eisen-
stadt with some depth- those are cases in the past. We already
know how the rest of the Supreme Court Justices who are sitting
on the Court feel on this. They ruled on it. I mean, Rehnquist and
White were on the body and ruled on Griswold. We know how they

We have a right to know where a person stands, and it is not
credible to believe that they have no position, not even a personal
position, en a subject like abortion. I think it makes a mockery of
the process when you allow that kind of answer.
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But more important than that, I think that we all have such lim-
ited vigion. Maybe Molly or Senator Thurmond could say this; cer-
tainly, they have been here longer. But it seems to me that when
Abe Fortas was opposed to be raised to Chief Justice, his philoso-
ph%hwas at issue.

e CHAIRMAN. But no one ever said that.

Ms. SmeaL. What?

The CraiRMAN. The point is no one ever directly said that. They
all said it related to his credibility and his honesty. No one flat out
said until recently, until Bork, that explicitly, in the last 40 years
that I am aware of—explicitly.

Ms. SMEAL. What about Carswell and Haynesworth?

The CramrMaN. Look at the record. It was all based on this
notion of qualifications, were their educational backgrounds suffi-
cient, did they have enough experience, did they have a judicial

temperament.,
I am not being critical in any way. My point is it is a dilemma
for me as the Chair of this committee. ink the Senate has an

obligation to respond. Historically, what the Senate has done—
when a President has not made it clear that he is responding in a
way to put his ideclogical view on the Court, the Congress—the
Senate, in particular—has never responded. When, in fact, the
Pregident says, I am attempting to remake the Court in my own
likeness, whether it was a Democratic President or a Republican
President, the Senate has responded and said, OK, now we under-
stand the game.

Now, my only point is, for a combination of reasons, 1 would
argue—my friends on my physical right would probably disagree,
but I would argue that for a number of reasons, in part because
Eisenhower, and Kennedy, and Nizon even were not as frontal in
their attempt to remake the Court—they appointed people whom
they thought were, “the best qualified lawyers,” and it was not into
issues of what is your view on A, B, C, or D, whether it was explic-
itly asked or implicitly implied by the nominee or those seeking to
find a nominee.

1 teach a class on constitutional law at a law school on Saturday
mornings, a relatively conservative class. I asked the people who
originally, immediately, like most law achool students do, bridle at
the notion that we should be able to ask nominees where they are
on specific issues—that tended to be the instinctive response of
most people in my experience, since I have been on the other end
of that criticism.

Then I asked the guestion of the class, I said, how many of you
believe the President of the United States said the following: look,
there is a vacancy on the Court, go and find me a woman or man
who has a very strong record academically, who i8 honest and
decent, and who has a depth of knowledge about the law, period? 1
said, how many of you believe that went out from the White
House; don't do anything else, just go out and find that? Not a
single student raised their hand, almost all of whom rejected my
view as well, I might add.

The point I find interesting—as a matter of fact, I tell you very
bluntly and tell everyone here, after thig is over, regardless of
whether or not Judge Thomas is elevated to the Supreme Court, it
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is my instinct and inclination—and I have been working with my
staff on this—tc hold a series of hearings on the process to deter-
mine whether or not new ground rules have to be set for a process,
and debate it in this committee and with the leading intellectuals
of this country who are for and against the way it runs now, but it
frugtrates me.

Ms. SMEAL. It totally frustrates me. I mean, that is why I decided
to move to the process because those of us who are participating in
it and, in fact, are being questioned, as well as you, as the Sena-
tors—how can we be more effective—basically, there is a hopeless-
ness now that is setting into the opposition mainly because there
don’t seem to be any game rules.

And, basically, I don’t know who established these game rules on
philosophy, but even on that it falls so shallow and so flat. But
then there is the bottom line that our opposition on certain key
issues has said they are going to stack the Court and now are pro-
ceeding to stack the Court. We cannot act in a vacuum. That is
why 1 decided to bring in this magazine. We are not in a vacuum,;
Zvae are all living right now, and we know that is the opposition’s

ctic.

I think that you Senators who are opposed to having the Court
stacked must use every power that you were given, including the
power to filibuster an appointment. You don’t need to take what
the president gives you on blind faith. I don’t see why anybody
would have to do that.

You were given a power of confirmation. We beg you to use that
power with all of its might to protect our rights,

The CHAIRMAN. I apologize to my colleagues. I have run over my
time. Again, I thank you for the precision of your statement and
for raising an issue that is perplexing, I think, everyone for and
against and undecided. But I yield to my colleague from South
Carolina.,

Senator TaurMoND. Thank you, Mr. Chairman.

I want to welcome these distinguished ladies here today. I am
gid to see Ms, Yard again. I hope your health is better. We have

n concerned about you. I have no questions. I appreciate your
presence,

The CHAIRMAN, Senator Kennedy.

Senator KENNEDY. Thank you very much.

I too want to join in welcoming the panel and to welcome back
Molly Yard, who has had a difficult struggle fighting and continues
the battle. We welcome vour continued fight and courage.

In the testimony of Jatrlodge Thomas on the issue about women’s
rights, he indicated to a question that he had no quarrel with the
heightened scrutiny test and indicated that he might even apply a
more rigorous test. Why doesn’t that give you some assurances that
he would be more sensitive to the range of different issues involv-
ing gender?

. NEUBORNE. Well, one of my thoughts, Senator, ig that while
he may use those words, in his actions and in his other discussions
about women’s rights he has not shown that he acknowledges the
need for a heightened scrutiny test. In his treatment of women, for
instance, in his discussion of the Santa Clara case where there
were 258 male road workers and one female applied, he saw abso-

56-272 0 - 93 - 9
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lutely no reason why she should be given even the most marginal
voluntary Ereferenoe by an employer in that situation. That to me
says that he does not understand the need to move forward on
women's equality, to have heightened scrutiny.

I think when we look back at what he did on the fetal protection
policy that the EEOC basically sat on for several years while
women were not able to get jobs in companies because the compa-
nies were excluding them because of the possibility of some injury
to the fetus; again there he didn’t move forward quickly. He sat on
that policy for many years, and then came out with a very weak
policy favoring women.

I don’t helieve that he truly understands the need for heightened
scrutiny. He may say it, but when it comes to his making a deci-
sion that would resolve the issue against the Government and in
favor of the women’s right, I am not convinced that he will act that

way.
S‘;nator KeNNEDY. Are you concerned about his %uoting of Sowell
about stereotyping women in terms of employment?

Ms. NeuBornNE. I think that was the most devastating, when he
stated that he thought that women—he was very comfortable with
Sowell’s statement that women were not achieving-—or not in par-
ticular jobs because they chose to remain at home, that they chose
not to take the more difficult jobs. And then he again wanted to
sort of wave that statement away and said he really was just ad-
dressing the issue of statistics and that we mustn’t always count on
statistics.

We must look at statistics because the numbers of women that
have achieved in the workplace and the difficulty of women and
minorities to move forw.t.u'(gb are still vital issues for us, and the
numbers are very low. And it cannot be just on an individual basis
that we would identify discrimination,

Senator KENNEDY. Is this one of the central concerns of women,
that the stereotype is very alive and real out there in the job
market? .

Ms. Woobs. I was in my opening remarks talking about the one-
by-one-by-one approach, and then citing the specific example in St.
Louis at the E office. We heard statistics back and forth, and
everyone is going to cite them. But the fact is that most women are
not in a position to seek individual redress, and you don’t hear
about it. But the overall impact is to depress their earnings, to
make it less possible for them to support their families at a time
when—what is it?—two-thirds of the new hires in the next decade
are going to be women and minorities, and we are sitting around,
instead of trying to get the final redress for women to e it pos-
gible for them to support their families. We are trying to find the
excuse why we can justify casting a vote for &8 man whose record
has been in the olé‘:losite irection.

That is why I think you hear this theme. We didn’t consult on
this at all about concern for the advice-and-consent process and our
skepticism about it, because listening out there you can’t believe

this is happening. .
Senator KENNEDY. Let me just ask a final question of Anne
Bryant on title IX and the New Haven case, application in

terms of employment for women. What is your own gense about
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how if Judge Thomas had been on the Supreme Court he might
have ruled in that extremely important case involving employment
for women?

Ms. BryanT. The record of Judge Thomas at the Department of
Education is one that 1 have in my writien testimony in greater
detail. But the case that you are referring to, the North Haven
Board of Education v. Bell, was a very important case, coming
after a series of events that I think are important. One is, Judge
Thomas comes to the Department of Education and announces,
when he is at the Office of Civil Rights, that he in fact has it in his
future plans to undermine the enforcement of title IX regulations.

He comes in after the Weil case has been decided, and in fact
that case and a court order has determined that certain time lines
and policies need to be monitored, and he in fact does not—he basi-
cally goes against that court order and does not enforce the Title
IV regulations.

So what the North Haven Board of Education case confirms
again is that within title IX, as it was intended from 1975 on, it
should, in fact, also include job discrimination and job proiection
for employees in schools and colleges, not just title IX regulations
for students.

I think the connection that I worry about is the whole issue that
I was talking about in terms of equal opportunity in education and
employment.

Your prior question 1 think is important. The Department of
Labkor under Secretary Martin has come out with this major “glass
ceiling” study. The fact is stereotyping is alive and well. Women
are not moving up in the work force into jobs where there is a
greater wage than minimum wage. And I think the Department of
Education study, Cliff Adelman’s study on “Thirtysomething,”
where he studies masases of women in the class of 1971—the fact is
that we have a discriminatory workplace, and we need these laws
to protect women.

Senator KENNEDY [presiding]. Thank you.

Senator Simpson.

Senator SiMpsonN. Thank you, Mr. Chairman.

Welcome to the committee. Ms. Yard, I do indeed wish you well
and healing. You and I have had a couple of good rounds together
in the past, both here and in private—spirited would be the word, I
guess—and then once in the hall, too. I don’t agree with you on
many things, but I want to tell you 1 deeply admire your courage,
and I told you that before. That is not some obsequious statement
or fawning statement. I really do. It does take one to know one.
You are a very courageous lady, and you have passion, true pas-
gion, for your causes. I wish that more people had passion for their
causes. Maybe some of the Justices, ifpﬁﬁey showed that passion,
they would never get by this committee, though. That is the prob-
lem—for them. And so we have to have the passion from the citi-
zens, and you certainly are one of those.

You make that passionate defense of a woman’s right to abor-
tion, and I have said before to you I fully agree with that position
on reproductive choice. And I grilled him pretty extensively on
that in private when he was making his visits. 1 asked him, you
know, I said I feel very strongly on this issue. And he answered
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much as he did here. There was nothing different he said in pri-
vate than what he said here publicly.

And he knows, like all of them know, whatever decision he
would make in public he would get torn to pieces. I mean, that is
the way it works. If he sat on one side, the other side would tear
him to shredsi If he goes one way, the other side tears him to
shreds. Suddenly this procedure, which I earnestly say to you is
very fair and very expansive—and that is the way the chairman
does his work. Chairman Biden is fair. And this is rather tedious,
protracted, prolix. We help make it so. That is part of our lives. It
is a long procedure. It is not news of the hour procedure or news of
every haif-hour procedure, and that is what I think some seek in it.
They are over—they expect something that cannot be in a proce-
dure like this.

So it works, and I think it is good that we do have some hearings
on the system and what it is, and maybe we can make it better.
But we can’t make it better by limiting people from both sides, who
feel very, very strongly on both sides.

I have been asked—I come from Wyoming, and I get my lumps
on the reproductive rights issue. But 1 get another one. They say,
Why don’t you ask him about something that really is important to
us, and that is ask him about how he is on the 2d amendment and
gun control. Because if he is not right on that, Simpson, junk him.
Get him. We are counting on you to do that,

Well, I am not going to do that. I have asked him about that, and
he said, you know, he wasn’t going to get into anything of high con-
troversy. No Justice ever has, and especially Justice Thurgoed
Marshall when he avoided all questions with regard to the Miran-
da decision when he was seeking confirmation. He never responded
to the passion of Irwin, to the passion of Eastland who wanted to
nail Thurgood Marshall and find out what he was foing to do with
that decision, Miranda, which so irritated them and they wanted to
do something through him. He responded just as Clarence Thomas
has responded to us.

Let me just ask one question. I appreciate your forbearance, Mr.
Chairman.

I think it was Anne Bryant—and my wife is very active in
AAUW for many years in a cha;])ster in Wyoming, and I know what
work you do. It is very special. But you spoke of the characteriza-
tion of the testimony of those in opposition as being very detailed
and specific. It wasn’t the same hearing I have been at all these
days. You say the testimony in support of him was just mainly sto-
ries about his personal life from his childhood and so on.

I respectfully say that that isn’t so. Some of the law professors
who testified against the nomination had not even read his opin-
iong. One lady last night, a lady lawyer, had not read his criminal
decisions and was speaking about how terrible they were. And I
said every one of his criminal decisions was concurred in by Judge
Ginsburg, by Pat Wald, and by Abner Mikva, so please let's have
honest remarks. If you don’t like him, that is a different matter. I
can understand that.

But all of the highly qualified witnesses that studied his record
spoke authoritatively of his skill. The American Bar Association
said that to give him this rating he had to have “outstanding legal



255

ability and wide experience and meet the highest standards of in-
tegrity, judicial temperament, and professional competence.” That
is the ABA. A thousand lawyers were polled to give that decigion.

It just seems to me that it is, I think, not correct when we have
been here all these days and found that these things are just not
80. I guess that is what makes the hearing vexing.

Well, I haven’t asked any questions. I have done that again.

Ms. BRYANT. Senator Simpson, let me just respond to that.

Senator Stmpson. Yes, please.

Ms. BryanT. I can speak for my colleagues here and for those
that I have worked with as they prepared their testimony in oppo-
gition to Judge Thomas. And I will tell you that the kinds of case
analysis, his speeches, his writings have been in great detail. So we
may disagree on the nature of everyone’s testimony, but I was talk-
ing about the highlights and simply referring to the comments that
were made to the panel before us about what a wonderful person
he was. And I think he probably is. But 1 am talking about his
record as a jurist, his record in EEOC, and the Office of Civil

ights, which is what 1 focused on.

we may have a disagreement about all of the different people
who came before you, but I think the homework has been done, at
least by my colleagues here,

Senator SiMpsoN. Well, I do appreciate that, and I think the
homework has been done by those of us here, too, respectfully. And
I think if you can read the decisions about the accusations about
the EEQC, hear what he did for women in the Meritor Savings
Bank case, hear what he did for them with regard to the U.S. Navy
and the woman with the sex discrimination case—these things
were done by Judge Clarence Thomas, not by some surrogate. And
it seems to me that it is so easy to overlook those things, and my
purpose is to try to address them.

The Adams v. Bell litigation was clearly defined by the man that
wag his predecessor. He said there was amassed a t{remendous
backlog of complaints and that Clarence Thomas was the one who
just happened to move into the crose hairs at the time that the
trigger was pulled.

Now, Singleton wrote about that. That is in the record. I would
just say for everything that you can present to us, almost without
exception today, everything has been covered and responded to.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Simon.

Senator SimoN. Thank you.

First, I want to join everyone else in welcoming Molly Yard.
They didn’t take any fire out of you in the hospital. One great ad-
vantage of having been there is that even Alan Simpson is goed to
you now. [Laughter.]

Senator SimpsoN. She kind of got to me.

Senator SiMoN. Harriet W started off by saying advice and
consent is more than a prerogative, it is a protection for the people.
If I may modify that excellent statement, by saying it is more t
a prerogative, it should be a protection for the people. Whether it
is a protection for the people depends on what we do.

If I may differ just slightly—and I am not sure I am differing
with the Chairman.—in terms of philosophy, that has always been
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a consideration. If I may quote Senator Strom Thurmond, in 1968,
the Abe Fortas nomination:

It is my contention that the Supreme Court has assumed such a powerful role as
a policy-maker in the government, that the Senate must necessarily be concerned
with the views of the prospective Justices or Chief Justices as they relate to broad

iesues confronting the American people and the role of the Court in dealing with
those issues.

In 1971, three legal scholars prepared an excellent memorandum
for Senator Birch Bayh, and let me just read their summary at the
beginning of their memorandum:

Our conclugion, briefly, is that although a nominee’s experience, legal ability and
personal integrity are necessary conditions for his confirmation to the Supreme
Court, they are not and they have never been considered sufficient conditions. It is
the SBenate’s affirmative responsibility to examine a nominee’s political and consti-
tutional philesophy, and to confirm his nomination only if he has demonstrated a
clear commitment to the fundamental values of cur Constitution, the rule of law,
the liberty of the individual and the equality of all persons.

That seems to me to be just fundamental, in terms of our respongsibility.

If I may ask any of you who cares to respond, I notice that later
today we have one group, Concerned Women for America, who is
going to be speaking for Judge Thomas. Is it fair to say that the
majority of independent women'’s organizations who have taken a
stand have taken a stand in opposition to Judge Thomas?

Ms. Woobs. Yes, and I think it is important to notice the biparti-
san nature, too, because there has been a suggestion that the op
sition to him is because of his party or political philosophy, and I
think that many of these groups are either bipartisan or nonparti-
san groups.

Ms. AvERy. I think it is also important to look at income levels.
Our membership, as I said, is composed mostly of women who live
on lower incomes, and when our board made a decision to see if our
membership was interested in testimony in opposition, we received
overwhelming responses from women in opposition. I thought that
was quite significant for us.

Ms. NEUBORNE. I would just add that I think, you know, there
are many women in the Republican Party—indeed, Republican
Women for Choices, and organizations like that—who speak out
very strongly in favor of a woman’s constitutional right to choose,
and there is clearly no secret that President Bush has on his
agenda appointment of judges who will reverse that policy.

So, 1 think when Senator Simpson says that, whichever way
Clarence Thomas would go, it would be difficuit for this committee
to decide. I think this committee has to think about the constitu-
tional right of a woman to make that choice, and that is the issue
that is up before the Supreme Court, and if this nominee is that
fifth vote against that constitutional right for women, that decision
will have been made here when this body votes.

Senator SmmoN. If I may get one quick question in before that
light turns red, and I see it just has——

The CHAIRMAN. Go right ahead.

Senator SiMoN. Each of your organizations has taken a stand
before the hearings commenced. Has Judge Thomas’ testimony in
any way ameliorated your feeling? Do you feel better about his
nomination than you did before his testimony?
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Ms. BryanT. I would like to address that. The American Associa-
tion of University Women treads carefully and lightly in decisions
like this, because our members are Republican, Democrat, and go
across the spectrum. In fact, in the last 5 days, the kind of outpour-
ing from our members, when they have heard and listened—mostly
on NPR, because they don’t all get C-SPAN—to the testimony, it
has become even clearer to them that the record, the track record
is what we are afraid of, and that the hearings and listening to
Thomas have made them even more afraid of the potential that he
gould overturn some basic rights for women when he gets on the

ourt.

Ms. SmEeaL. Frankly, the hearings brought up a new issue, and
that is his credibility, because there is no question that some of the
statements he has made have stretched any reasonable person’s
credibility. So, if anything, you see more determination and more
feeling that this is a vote that is going to be extremely hostile to
those women’s rights that we hold so dear,

Ms, Woobs, Briefly, I found many women are offended, because,
for example, in the whole issue of that White House report, where
he resg;onded very quickly on FEast Cleveland and said, oh, I
wouldn’t want that in. And when the question was, what about
these other issues that are more related to women; it was hem, it
was haw, it was finally saying, well, of course, I really feel they
should have restricted this report; but it wasn’t the same sensitivi-
ty or respect for those concerns and it reinforced the record which
you might have assumed was sort of a get-along, go-along, that's
what the administration wanted of the EEQOC kjndg of thing. This
now showed that he seemed to be really unresponsive on women’s
issues.

Senator SiMoN. Molly Yard, you have the last word.

Ms. Yarp. Senator ggmon, what I think you need to understand
about the National Organization for Women is that this decision
was not made by me nor by our national board. It was made by our
entire membership assembled in a national conference, a delegated
body selected by their peers back at the grass roots level, and this
decision was of the membership of NOW to oppose Judge Thomas.

Listening to the testimony, frankly, I was totally puzzled at the
beginning as to why being born into poverty qualiﬂye(? anyone to sit
on the Court, why was that such a big to-do. I suppose it may make
a person more compassionate, which would be good, but I don’t
think it qualifies one to sit on the Court, and the more I listened,
the less impressed 1 was with his possible promise for the Court.

Remember that the only people we really have had to count on
on the Court are Brennan and Marshall. They are both gone and
we need to have a replacement of that caliber, otherwise, women
will not have any faith in the Court and we need to have that
faith, so that we don’t consider what is happening in this country
to be a totally hopeless situation as far as women are concerned.

We are discriminated against everywhere, constantly, and now
we are being told by the Court that we can’t even control our own
lives, because of the abortion question. What is going on here is
really a very serious development, in terms of our futures and the
future of our children, and we are dead serious when we say we
want the Judiciary Committee of the U.3. Senate to lead a revolu-
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tion. We need a revolution to change what is happening. You could
be the agents for that change, by turning down this nomination.

Believe you me, we need change desperately in this country, not
just for women, but for many, many people who are discriminated
against and are oppressed. Their greatest champions, Brennan and
Marshall, are gone, and we need to feel that we can have some
hope in the Court in the future, and really that hope depends on
what all of you do.

Thank you.

Senator SiMoN. Thank you. I thank all of you.

Thank you, Mr. Chairman.

The CuAIRMAN. Ms. Yard, the likelihood that this President will
ever nominate a Brennan or Marshall is about as likely as me
nominating a Scalia, or our President. I think that is——

Ms. SmeaL. Yes, but if this Judiciary Committee turned back ap-
pointments, the likelihood of him continuing to nominate Scalias
would decrease.

The CrHAIRMAN. I am not suggesting that is not true, but getting
a Brennan or a Marshall is another story.

Let me make it clear one other thing, and then I yield to my
friend from Pennsylvania. This Judiciary Committee does not have
the right, in my view, to turn back anyone. All it has the right to
do is make a recommendation to the U.S. Senate, and 1 have been
clear since 1 have been Chair of this committee, even if the vote on
this committee were 14 against and 0 for, I would still report the
nomination to the floor of the U.8. Senate, because nowhere in the
Constitution does it say this committee shall advise and consent.
This committee shall recommend. I know you were not implying
that, but I want to make that clear for the record for those who
may be listening.

Let me yield to Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman,.

I think this panel has been very informative in going beyond the
cases, on the issues, to the whole approach of procedure. Historical-
ly, nominees have been turned down for ideology, at least as far
back as Judge Parker in 1930, and perhaps all the way back where
there were congiderations on Jay.

But the matter of questioning is new. I think it wasn’t until Jus-
tice Frankfurter in the late 1930’s that we started to question the
nominees. Justice Douglas was supposed to have been outside the
room waiting to see if anybody had a question for him. Justice
White was supposed to have answered 8 questions. And when Jus-
tice Scalia didn’t answer anything, there was great concern, and
Senator DeConcini and I were preparing a resolution to structure
the kinds of questions and answers which the Senate should expect,
when Jud%;e Bork came up.

Although Newsweek Rfagazine is sharply critical of the Senate
for their characterization of the charade, they do acknowledge that
it was in the Judge Bork nominations hearin%sathat we first began
to ask some questions. I have long believed that nominees answer
as many questions as they have to for confirmation. I think we saw
that with Chief Justice Rehnquist.

I think we have seen it right along, and the process has changed,
because now it is like an NFL football game, where we trade tapes
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in advance of the game. They look at our questions of the predeces-
sor and we read their speeches, so it comes in fairly heavily script-
ed, with a lot of opportunity for coaching and for preparation, and
it does eliminate a lot of the candor, because we know a lot about
each other’s positions and the kind of approach.

Judge Thomas has answered a fair number of questions and he
has also refused to answer a fair number of questions. He answered
questions about freedom of religion. Ms. Bryant, you commented
about school prayer, he did answer pretty forthrightly on separa-
tion of law and state. He probably didn’t know that case was pend-
ing on the docket for next term. He answered a pretty good gques-
tion on the exercise clause and was pretty strong on stare decisis.

You may not have liked his answer on death penalty, but he an-
swered it. On the right to privacy, marital privacy, single person’s
privacy, three-parlty equal protection clause test. He wouldn’t
answer about Bowers v. Hardworth, wouldn't answer much about
Rust v. Sullivan, wouldn't answer Paine v. Tennessee, and mostly
he wouldn’t answer about Roe v. Wade.

The Roe question—and, Ms. Smeal, you really had it on the nub,
I think, to what a lot of it comes down to, wanting to know in-
depth his position on Roe v. Wade. Maybe he should answer that
question, but I frankly can’t quite see it, because that really has to
come up in the context, in my judgment, of a specific case where
you have facts. There are a lot of different approaches and argu-
ment, briefs and deliberation, and then a decision.

Let me go to that issue, Ms. Smeal, and any one of you could
answer it. As I understand your position, you really want assur-
ance—and we went through this with Justice Souter last year, and
I don’t think that Rust v. Sullivan is conclusive as to what Justice
Souter is going to do on Roe v. Wade. There are a lot of different
issues in the cases, and I make that point, because I think Justice
Souter may be watching. They have a lunch break over there now,
and this is about the time to watch.

Let me ask you, Ms. Smeal or anyone—I am not lobbying, he can
do anything he wants, he has got a life position—but you really are
looking for a commitment, as I understand vou, that the nominee
is ﬁgng to uphold Roe v. Wade, and——

. SMEAL. Actually, I think I was careful in what I——

Senator SpecTEr. Let me give you the second part of the ques-
tion, because the light ia on and I can’t ask this later. Maybe I can,
as the Chairman has just nodded——

The CHAIRMAN. You go ahead.

Ms. SmEaL. | was very careful, when I said that what was hap-
pening here is what he was answering was challenging credibility.
He says that he never discussed this 1ssue since 1971. I think that
is a character answer. I mean, do you believe that? How can any-
body believe it? He only named two cases that he thought were im-
portant gince 1971, and this is one of them. He never discussed it?
He has no personal opinion on the subject of abortion? That is a
credibility question. How could a grown man of this age, in this
day and age, not have a personal opinion?

udge O’Connor had a personal opinion. She testified that she
was personally opposed. I happen to have testified, incidentally, to
make the record, I testified for her. I feel very strongly that he
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could tell us his reasoning on the right to privacy. Obviously, he
can’t tell us of a case that is either pending, like Pennsylvania, but,
my goodness, he can say more and I think he has to say more, and
I think that this decision should be a part of your confirmation
process, because this is not just any vote. This is a vote that will
determine for women a crucial, crucial civil liberty which many of
the Senators, not only on this Judiciary Committee, but the full
body are pledged to, and they should know and we should know
how important they view it.

Senator SpecTER. Let me ask you a question bluntly: Do yon
think he should answer whether, had he been on the Court when
Roe v, Wade was decided, whether he would have been with the

majonéy or minoritly?
Ms. SMEAL. Yes, I think he should tell us where he stands on Roe
v. Wade and the right to privacy.

Senator SPECTER. Thank you very much.

Thank you, Mr. Chairman.

The CHamrMAN. Let me ask one last guestion, before 1 let the
panel go. Again, as usual, Ms. Smeal, you are direct and to the
point. You point out to the committee that you believe those of us
who took a chance on Justice Souter, that we made a mistake, we
should not have taken a chance, et cetera.

The point I was making earlier with regard to the way in which
the process has developed and evolved wasn’t that people in the
past did not consider ideology, did not consider philosophy, and not
that there weren’t some like the Senator from South Carolina who
very forthrightly stated it, but the Senate as a whole, at & mini-
mum, danced around that subject for the last 30 years, as a whole.

Now, since you mentioned it, you testified on behalf of Justice
O’Connor. She did not answer directly what she would do on Roe,
when asked. She said she would not comment, to the best of m§
recollection, and we had to make a ju ent based on faith.
assume you made a judgment based on faith, and I assume that
then Juc%? O’Connor—no, Senator O’Connor—Judge O'Connor, she
was on the State court at that time, she went from Senator to
State court—then Judge O’Connor, I assume she didn’t confide in
you before she testified how she would rule on Roe v. Wade,

So, is your standard changing, as well? Not that it shouldn’t. I
am not bei¥' critical, I am just trying to figure out how this proc-
ess moves. You were prepared, you came as a leader of the largest
women’s organization in America, if not the world, came forward
and said we are for this person, she refuses to answer how she
would rule on Roe, we are still for her. Would you do that again for
?nanm‘:?ninee who would not explicitly tell you whether they were

or Roe

Before you answer, Harriet, let Ms. Smeal answer this question,
and then you can make whatever comment you want.

Ms. SmeAL, The reason I put in the testimony on Judge O’Connor
is that she did say she is personally opposed. I think that she was
more forthright than this nominee.

The CHAIRMAN. 1 agree with that.

Ms. SmeaL. There is no question in my mind. We made the deci-
sion on supporting her, not because of her sex alone, although she
was the first woman to be confirmed. We did it, because her entire
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record up to this point had shown moderation, had shown that she
could rule with us in some cases. We knew that she was going to
rule against us in others, from the record, but at least we felt that
coming from Ronald Reagan at that time, that we had a chance
with this nominee.

I think history shows that, in fact, she has not been consistently
one way or another, frankly, more conservative than we maybe
had thought, but there still was some chance. We don’t feel that
way with this appointment at all.

The CHAIRMAN. If I can stop you, I understand how you feel
about this appointment. What I am trying to work through here is
that I doubt whether there is any nominee—correct me if I am
wrong, any of you—the next nominee, and, God willing, there will
be no more as long as I am chairman, but I expect that won’t be
the case. This is becoming an annual event,

Ms. NEUBORNE. We know that.

The CHAIRMAN. We may be here next August, assuming we are
all in health and I am here, we may be here next August
doivl}ia e same thing.

t I sense is changing, as the deck changes, the deck on the
Court changes, is less latitude—I don’t say this as a criticism—Iless
latitude in terms of a nominee being able to give generalizations
about his or her view—this is not a criticism—Iless latitude in
terms of a nominee being able to give generalizations about his or
her view, and a requirement explicitly that unless a nominee gits
before us, a Bush nominee next year if it occurs, or if this nominee
is defeated and another nominee is sent up, I suspect—I may be
wrong-—unless there is an explicit recognition by the nominee from
his or her past writings that he or she supports choice or a willing-
ness of the nominee to explicitly say that before this committee,
that you would urge us to vote against that nominee. Is that right
or wrong?

Ms. NeuBORNE. I think there is some truth to that, but it is not
the entire story. I think there are two issues here. First, we have
seen two administrations that are so ideologically focused in one di-
rection that we have lost the sense of process, Senator, and I think
that's what you are saying, that there is no question that they are
not appointing the best nominees, and Presidents in the past—and
I think you heard this from the law school deans from Harvard
and Yale—appointed Republican and Democratic. We know the
process has changed. What we are facing now is a Court that is
going to reverse constititional rights that we have worked for 30 or
4}2 years to develop for women and for people of color. It is not just
choice.

Clearly, the affirmative action and——

The CHAIRMAN. No, I know it’s not——

Ms. NeuBorNE. So I think the answer is yes, we have to know
and you have te know whether the Supreme Court precedent of the
last 30 or 40 years is going to turn around——

The CHamMaN. Right. Notwithstanding the fact that in the
recent past, we did not do that. That's the only point I'm making.

Ms. NEuBoRNE, Well, and the other point—and I think you made
it, or—I can’t remember; I heard it late at night—someone said it—
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maybe the first or maybe the second or maybe the third nomi-
nee——

The CHAIRMAN. It was L.

Ms. NEUuBORNE. It was you, Senator, and I was listening even
thon¥h it was very late at night when I was hearing it. We are on
the fifth or the six nominee. We are at a point where the Court is
irreversibly going to ¢ e——

The CHarMAN. Don't, don’t——

Ms. NeuBorNE. No, I'm not arguing.

The CHAIRMAN. Your response seems to be—I am not being criti-
cal. I am just trying to point something out——

Ms. NeuBorNE. But that is the truth.

The CHAIRMAN [¢ontinuing). And ask a question about process.
When it was the first nominee of Ronald Reagan, and there was a
Court where no one feared that there was a legitimate prospect of
Roe being overruled, you, the leading women in America, speaking
for the leading women’s organizations in America, said, “We’ll take
a chance,” and that’s what you did, and O’Connor was a chance.
O'Connor said, “I am”—what was her comment, so I don't mis-
speak—what was her comment?

Ms. SmeAL. My understanding was she was personally opposed.

Ms. NEuBoRNE. Personally opposed.

The Cramman. Yes. So SE.B explicitly said, “I, Sandra Day
O’Connor, am personally opposed to abortion,” first. I imagine any
nominee—we didn’t even get Clarence Thomas to say that. Nothing
in'dhii léecord explicitly says that—implicitly—nothing explicitly
said that.

Had Clarence Thomas said in any of his writings, “‘a) I personal-
ly oppose abortion,” there would be a crescendo that would have
occurred—1I think.

Ms. NEUBORNE. Senator——

The CHAIRMAN. Let me finish. The reason I mention it is not
that that is bad, not that it is good, but that what has happened
now ig the Court is no longer a pro-choice Court with the possibility
of adding an anti-choice nominee, Sandra Day ’'Connor. The
choice looks like it is an anti-choice Court, or about to be firmly an
anti-choice court, and now the threshold is raised. And that is part
of the process I think the American public doesn’t understand—not
that they agree or di ee with it—doesn't understand and that
we, in terms of process, have not accurately articulated.

You would not, I suspect, Eleanor, or Ms. Smeal—1I doubt wheth-
er the nominee—if the Court were exactly like it is now in terms of
its make-up ideologically, and Sandra Day O’Connor came before
us now, I would be very surprised if you would be here to testify on
her behalf, her having saiﬁpunder oath, “I am opposed personally
to abortion,” and her then refusing, as she did, to answer any ques-
tions about Roe v. Wade. I suspect you all would be here saying as
much as we want a woman on the court—no—or am I wrong?

Yes, Harriet.

Ms. Woobs. Senator, let me just jump in, because I know of ju-
rists with records who would probably say “I am personally op-
posed” but who have, in the way they have administered justice, or
in their cases in any number of issues, demonstrated a record
where they approached those cases in a way to look at past law,



263

the precedent, the situation in society, the impact—I really don’t
know in the case of this Wichita judge what he stands for or what
he doesn’t, but in effect he said is “Whatever my personal belief, 1
am here to follow precedent and te follow what the rule of law is,
the Federal law.”

S0 I want to be very careful. I think it might very well be that
personally, I could not stand before you and support anyone wheo
said, “I am opposed,” but I might very well, if that person had a
record of showing their ability and were honest—that’s the issue—
here is somebody, when this is one of the greatest issues of our
time, and he won’t even say that he has thought about it. I mean,
that——

The CuAmrMAN, I was i{rying not to focus this on Clarence
Thomas. 1 was trying to focus on the process——

Ms. Woobs. I understand that.

The CHAIRMAN [continuing]. And maybe we should leave it for
another hearing.

Ms. NEUBORNE. There is a process question. Can I make one com-
ment on the process?

The CHAIRMAN. You can always make another comment.

Ms. NEuroRNE. The issue of separation of powers is something
we have discussed a little, and I think that’s a very important
thing to look at. If in fact the President has the power to stack the
court, to have an ideological court, and he has the veto power to
stop Congress from trying to change what that court has done—

The CHAIRMAN. No question about it.

Ms. NEUBORNE. Look at the civil rights legislation and why it has
been vetoed——

The CHAIRMAN. I am going to cut you off, because I don’t dis-
agree with that.

Ms. NEUBORNE. All right.

The CraigMaN. That wasn’t the purpose of my question. I was
just trying to find out whether the threshold is changing.

Let me leave you all with the following concern. Beware of being
too critical of the notion of natural law, for if you are too critical of
the notion of natural law, you will find it incredibly more difficult
to find the notion of unenumerated rights within the Constitution,
and you may find you have to swallow a concern that I don’t think
you may have thought through. And there is all kinds of natural
law, but if you blanketly criticize the notion of natural law being
any part of our historical and constitutional tradition, then I chal-
lenge you to find where you are going to find unenumerated rights,
the very things that are the essence of what you believe most
deeply in, for if there are no unenumerated rights, there is no pri-
vacy and there is no choice.

Because you look like you have the microphone, Ms. Yard, you
will have the last word, including myself; no one else speaks. What
would you like to say?

Ms. Yarp. I just want to say, Senator Biden, I can’t believe you
are asking the question you are asking, because of course we aren’t
going to put on the court someone whom we believe will vote to
overturn Roe v. Wade. We are talking about women’s lives.

The CHAIRMAN. | know.
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Ms. Yarp. We don't take it that lightly. We can’t, we can’t possi-
bly. That’s our concern.

The CHaIRMAN. | appreciate that, and all I can say is I hope you
or no one else thinks I or anyone else up here takes it lightly, be-
cause | don't.

Ms. YArDp. I am sure you don’t.

The CHalrMAN. Anyway, thank you very, very much for your tes-
timony.

Senator SimesoN. Mr. Chairman.

Ms. YARD. Senator Biden, Senator Simpson reminded me of the
altercation we had, and I wanted to say that when we came up
here, I was very disappointed that Senator Thurmond waan't there,
because of all the days I would have been happy to have been
greeted as “a lovely lady,” today would have been one of them—
but he wasn’t there to do it. [Laughter.]

The CHAIRMAN. I think he did—well—[Laughter.]

Senator THURMOND. Well, as far as I'm concerned, you’re all
lovely ladies. [Laughter.]

The CHalrMaN. With that, don’t you think it's time we leave?

Senator SMpsoN. Mr. Chairman.

The Caamman. I think we're ahead, Al

Senator SmpsoN. No, I don't.

The CrairMAaN. I don’t mean “we’”’; I mean the process.

Senator SmMersoN. No—I think that this is great for the process,
and I thought what you just said was excellent. And when Senator
S r related the history of the questioning, I think another part
of it, if I might put it in the record, is relating to the kind of ques-
tions which should be answered, and it was my colleague from
Massachusetts who said it eloquently at the time of the hearing of
Thurgood Marshall, when Ted said, “It is my belief’—this is our
colleague, and I enjoy him thoroughly; we don’t agree on a lot of
things, and we enjoy facing off—but he said,

It is my belief that it iz our responsibility as members of the commitiee to which
the recommendation has been made by the President in advising and consenting
that we are challenged to ascertain the qualifications and the training and the expe-
rience and the judgment of the nominee, and that it is not our responsibility to test
out the particular philosophy, whether we agree or disagree, but his own good judg-
ment, and being assured of this good judgment, that we have the responsibility to
indicate our approval or, if we are not satisfied, our dizapproval.

Now, that's what we have to do here, and it is the way it is, and
this chairman does it beautifully, and there is no other way to de-
scribe it. It just doesn’t happen to hit your end of the spectrum this
trip, and we have members here—Judge Heflin and Arlen Sgecter
and others who come to listen and to hear the testimony before
they make a decision. And I think this is where some of these
groups make a tragic mistake.

If on July 9 or July 6, suddenly they say, “We're going to ‘Bork’
him; we need to kill him politically”—and those are quotes by
people in the movement—and people say his nomination is “an
msult to the life and legacy of ’Fﬁurgood Marshall and everything
that he stood for”—and that's a quotation of your national presi-
dent—how in the world do you expect us to have the willingness to
listen when you have already buried him alive in July, before you
have ever heard a word—and that’s our job.
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The CuairMaN. Well, Senator, if I could cut you off there——

Senator SiMpsoN. I'm through.

The CHAIRMAN [contining]. And just make the point that it
seems to me if you all are not able to say you are against him
before you heard the record, then Senators shouldn’t here say they
are for him before they have heard the record, and all the Senators
said we are for him—that’s not a problem. So what’s good for the
goose is good for the gander, and we are finding that the goose
changes as time moves.

Thank you all very, very much. I appreciate it.

Ms. Yarp. Thank you. Let’s hope we're not here next August
doing the same thing.

The CHAIRMAN. Believe me, Ms. Yard, I hope I get to see you
next August, but I hope it’s not at one of these hearings.

Let me move on, and I have received the proper admonition of
my colleague from South Carolina that I allowed and encouraged
and was part of going beyond the time, and I will try not to let that
happen again.

Our next panel, testifying in support of Judge Thomas' nomina-
tion includes a group of distinguished professors. I apologize if 1
sound too familiar with the first names, but this is the list as the
White House gave us the list, and it says “Joe”’—I don’t mean to
sound familiar—but Joe Broadus—I don’t know whether it is
Joseph or Joe and I apologize for the familiarity, but it is the list
we were given by the White House—a professor at George Mason
Law School in Arlington, VA; James Ellison, a professor at Cum-
berland Law School, which I have had the great pleasure of speak-
ing at as well, and it is a fine law school, at Samford University in
Birmingham, AL; Shelby Steele, a professor at San Jose State Uni-
vergity in San Jose, CA; Rodney Smith, Dean of the Capital Univer-
sity Law School in Columbus, OH; and Charles F. Rule, a partner
in the law firm of Covington & Burling in Washington, DC.

Welcome to all of you, and professor, if you would begin.

STATEMENTS OF A PANEL CONSISTING OF JOE BROADUS, PRO-
FESSOR, GEORGE MASON LAW SCHOQOOL, ARLINGTON, VA;
JAMES ELLISON, PROFESSOR, CUMBERLAND LAW SCHOOL,
BIRMINGHAM, AL; RODNEY SMITH, DEAN, CAPITAL UNIVERSI-
TY LAW SCHOOL, COLUMBUS, OH; AND CHARLES F. RULE, COV-
INGTON & BURLING, WASHINGTON, DC

Mr. BrRoapus. Thank you, Senator.

It is a pleasure to appear here before the committee today, and I
thank you for this opportunity. Primarily, I will be giving a report
that evaluates two reports that I made on Judge Thomas—one on
his parformance at the EEOC, and the other on his work as assist-
ant secretary of educaticn at the Office of Civil Rights.

Primarily, these reports were approached by taking earlier re-
ports that were critical of Judge Thomas and attempting to verify
their conclusions from the record and going to court cases, going to
the records of the EEOQC, and going to various others sources to see
whether those charges could be confirmed.

In terms of the attitude of my report, I want to tell you that I
tried to make a certain kind of decision. I tried to separate out
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those issues which could be said to be disputes over prudential
issues—that is, issues of policy—whether or not it was good to do
(a) or (b), and issues that related to fundamental commitments—
fundamental commitments to equal opportunity, fundamental re-
spect for law, and tried to make a decision so that we wouldn’t—I
believe it would be improper to have an overlap where someone in
the executive was merely being punished later, for example, for
failing to agree with others on particular approaches rather than
for a lack of commitment to law or a lack of commitment to equal
opportunity.

I believe that the charges that were made against Judge Thomas
and his chairmanship that, for example, he weakened the EEQC,
lacked commitment to equal opportunity, that those cannot be sup-
ported in the record.

Already over the last few days, you have heard from people who
have worked at the EEOC and have personally known Judge
Thomas, and you have already heard some of the statistics. You
have heard about the problems that that agency had when he came
to the agency, and you have heard about the efforts that he made
to turn that agency around. You know about the disputes over
guidelines and tables, and you also know about the improvement
on the administrative side of the agency, and you have been told by
other witnesses that if you are going to have equal opportunity, it
is not enough to have laws—you must have an efficient and effec-
tive agency for carrying out those laws. And the record does sup-
port that Judge Thomas worked with innovative ideas.

We have already heard a great deal about the dispute over
whether you should have an individual case approach or whether
you should try for class action remedies, and we know that that is
somewhat misleading because in fact the agency both had record
numbers of cases in both categories and record returns in both cat-
egories during Judge Thomas' tenure.

The other area that is of interest is Judge Thomas’ performance
at the Office of Civil Rights, and much of the dispute in this time
seems to center from his involvement in something that has al-
ready been greatly discussed, and that is the Adams litigation. It is
significant in Adams because the charge that emerges is that
Judge Thomas lacked the basic respect for law in his performance
or response to the court orders that were issued to establish tables
and guidelines for the performance of OCR in the Adams litigation.

I think in reviewing this there has been to a certain extent a cer-
tain amount of misrepresentation of the posture of that case and of
Judge Thomas’ response to it. We know already that he was not
the initial party who was charged in the motion to show cause.
What hasn’t been quite made as clear is that there were kind of
conflicting motions—one to show cause, and the other one was to
modify the order that the court had. And we know that ultimately
this order trying to find the Government, trying to find Judge
Thomas in contempt, was held to be premature. That is, he hadn’t
been in office long enough for the judge to decide that you could
make a decision on this.

So I would think that there is nothing in that kind of perform-
ance that would establish that the judge behaved in a reckless
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manner or showed disregard or disrespect for the law, which is the
more serious charge that grows out of this litigation.

But what hasn’t further been discussed is the ultimate outcome
of that case, and that outcome was a determination that it was in
fact the court itself which had exceeded its jurisdiction in attempt-
ing to impose those guidelines, So we have there a case where what
really happens is that there is a conflict over what is the proper
role of the judiciary and the executive which is ultimately resolved
for the executive, but a great deal of bitterness, which is turned
into a kind of personal vendetta against the judge and which is
largely unjustified.

Thank you.

Senator S1MON [presiding]. We thank vou, Professor Broadus.

Professor Ellison.

STATEMENT OF JAMES ELLISON

Mr. ELLison. Mr. Chairman, I would like to thank you for giving
me the opportunity to state my reasons for supporting the confir-
mation of Judge Clarence Thomas as an Associate Justice of the
U.8. Supreme Court.

My name is W. James Ellison. I am a professor of law at the
Cumberland School of Law, Samford University, Birmingham, AL.
I am also cochairman of Alabama Citizens Committee to Confirm
Clarence Thomas and of Alabama Attorneys to Confirm Clarence
Thomas.

I would like to limit my remarks to a brief statement in support
of Clarence Thomas’ concerns about affirmative action policies
which permit and encourage race-norming tests and gender and
race-based preferences and quotas.

As currently engaged in, race-norming tests and gender and race-
based preferences and guotas have three incontrovertible charac-
teristics. The first of these is that they discriminate against white
males in favor of ethnically identifiable minorities and in favor of
white females who have had themselves legislatively declared a dis-
advantaged class.

It seems to me that the same constitutional standards which pro-
hibit discrimination against African-Americans solely because of
the color of their skin prohibit similar discrimination against white
American males.

Today, racially discriminatory attitudes and practices cause
much pain and suffering, but we cannot end discrimination against
one class of Americans by discriminating against another class of
Americans. Instead of gender or race-based remedies, corporate and
individual wrongdoers should be held accountable for their dis-
criminatory conduct under existing traditional civil law remedies.
After proving discritnination in a court of law, a plaintiff should be
awarded actual damages, attorney fees, and significant punitive
damages. Each individual plaintiff would, in essence, act as a pri-
vate attorney general.

Second, race-norming tests and gender and race-based prefer-
ences and quotas are premised on the proposition that their benefi-
ciaries are intellectually inferior to white males or are otherwise
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unqualified to succeed on their own merit. Nothing could be fur-
ther from the truth.

Race-norming tests and gender and race-based preference and
quota policies are at odds with the original intent of African-Amer-
ican civil rights movement. For hundreds of years, we African-
Americans had never asked for or demanded anything that had the
effect of making us appear less than equal to any man or any
womarn.

The original civil rights movement never asked for special treat-
ment from the State or the private sector. What we demanded was
the right to educate ourselves and our children, to work at jobs
commensurate with our skills and talents, to market our ideas, to
practice our faith, to vote, to live in decent housing without inter-
ference from the State. We wanted the right to dream.

The thought of entering America’s marketplace and institutions
predicated on race-norming tests and gender and race-based prefer-
ences and quotas were then and are now repugnant concepts which
have no place in a free society. The original intent and goals of the
African-American civil rights movement was a demand for equality
of opportunity. We demanded an even playing field where we could
compete as equals.

In Rock Hill, 8C, where | grew up, we were taught from a very
young age that we had to be twice as smart as our white counter-
parts in order to get a good job. We never doubted our ability to
compete. The idea that we needed special dispensation on tests,
that we needed special preferences and quotas because we were in-
tellectually inferior or could not otherwise compete were concepts
unknown to our psyches.

Third, policies supporting and promoting race-norming tests and
gender and race-based preferences and guotas require a perpetual
class of victims and a perpetual class of villaing. Too many Ameri-
cans have become psychologically and emotionally dependent on
these policies. This, in turn, has promoted their intellectual decline
and their will to take responsibility for their own successes or fail-
ures. These policies have promoted and aggregated the ethnic and
gender tensions they were intended to eradicate.

Civil rights groups should be applauding instead of criticizing
Clarence Thomas for his opposition to race-norming tests and race
and gender-based preferences and quotas. Thomas should be
praised for his effort to return African America to the original
goals and intent of our civil rights movement.

Clarence Thomas’ life personifies the very best that America has
to offer—his hard work, intellectual competence, and independence
are what raised him from the cotton fields of a segregated Georgia
to a seat on the U.S. court of appeals, and hopefully will elevate
him to the U.S. Supreme Court.

Mr. Chairman, that concludes my prepared remarks. May I
submit an extended statement for the record?

Senator SiMoN. The full statements will be entered in the record,
and I appreciate your abbreviating your remarks to try and stay
within the 5-minute rule.

(The prepared statement of Mr. Ellison follows:]
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STATEMENT
OF
W, JAMES ELLISON'
IN SUPPORT OF THE CONFIRMATION OF CLAREMNCE THOMAS A%
A JUSTICE ON THE UNITED STATES SUPREME COURT
UNITED STATES SENATE JUDICIARY COMMITTEE

Seplember 26, 1991
Mr. Chaitiman, I would hke 10 thank yoo for prving me the opporiuniy (o siate my reasons for
supporung the confirmatnon of Judge Clarence Thomas as a Jusuce of the United States Supreme Count

My name 18 W James Ellsen [ am a professor of law at the Cumberland School of Law, Samford

Usaversity, Birmangham, Alabama. [am Co-Ch of Alab Cizens G To Confirm Clarence

Thomas and of Alabama Allorneys To Confirm Clarence Thomas

As gn Adnican-American, [ am here also on behalf of the vasi majority of Aftican-Amenecans who

support Clarence Thomas, those who picked couon from sun-up 10 Sun-down, wha marched m the conl nghts

movement when o was a deadly enterprise, who waiched oot chorches and homes bombed and leaders

murdered, who awended infenar and underfonded schools, who teok the besi and the worst thal Amenca had

'Prefessor of Law, Cumberland School of Law, Samford Lintveraty, 800 Lakeshote Drve, Burmmgham,
Alabama 33229, Telephone 205870-2403, B A., Rutgers College, Buigers, The Siale Unpversity of New Jersey,
1974, } D, The University of Miclugan School of Law, 1977, Professor Elison 5 a former Assistant Unied
Stales Altorney, serving 1n she Carter and Reagan admimsirations  Professor Ellson teaches prmarily in the
area of constitutional criminat procedure and substantive crimnal Jaw  Professes Elison s Co-Charman of
Alabama Ciizens Commitiee To Confirm Clarence Thonvas and of Alabama Anomeys Te Confirm Clatence
Thomas



270

1o offer and still believed 1o tbe idea of Ametica: those Americans who sull demand the right 1o compete as
2quals, aod on no orher basis, 1 America’s market place of wdeas and services.
Much has been said and written about Judge Thomas, his humble background, bis poliical acimvity

asa ber of President Ronald Reapan’s administration, and his 1esu before thiz Commutiee. In the

hope of not bewng naduly redundant 1 woald hike 10 limit my regands 10 a bricf stalement in support af Judge

Thomas' concerns about afftmarive action policies which permii and encourage tace nOTmIng 1&sis, and gender

and race based preferences and quotas  As currently engaged in, race norming tests, and gender and race

based preferences and quolas have 1hree incontroveruble characteristics

The first of these 15 that they discniminate against white males i favor of ethnically identifable

minonies, and i favor of white females who have had th Ives Jegist ly declared a disad d class

k! B

It scems to me that the same ds which prohibits discieminanon apanst Afncan-
Amencans, solely because of the color of therr skan, prolubits similar discnmpation aganst white Ameéncan
males Today, racial and gender discriminarory altitwdes and pracuces cause much pain and suffenmg  But
we ¢an not end diserimination aganst one <Jass of Amerzicans by discriminaling against another class of

Americans. Each corporate or indwdual wrongdoer should be held accountable for thetr discnminatory

conduct under ensiing tradilional covil law remiedics. After proving discrimimation in A court of byw, a plamuil

should be awarded actual damages, attorney fees, and significant ponitive d Each i I plainuff

&

would, in essence 200 45 a private aRorney peneral
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Second, tace DOTMINgG iests, and gender and race based preferences and quotas are premited on the

proposinion shat their ficiaries are inielh fly inferior to white males, or are olherwise vnqualfied

succeed on their own merit. Mothing could be further from the truth. Race norming iests, and gender and

race based preference and quota policies are at odds wath the onginal intent of the African-American civil

rights movement. For hundreds of years we African- Americans had never asked for or demanded anyitbing

that had the effect of making us appear less than the equal of any man or woman. The original civil nights

movement never asked for specal treaiment from the State or the prwate secvor. What we demanded was the

night 10 educale ourselves and owr chuldren, 10 work at jobs commensurate with our skills and talents, 1o

marke1 our 1deas, W0 praclice our faiths, 10 vote, and to live in decent housing withcut inter from ihe

Swpte. We wanted the nght to dream. The thought of emiznng Amenca's market place and nstitutions

predicaled on race porming lests, and gender and race based preferences and quotas were then apd are now

tepugnant ¢concepts, which have no place in a free society. The original wnient snd goal of the African-

Ammenican civil nghis mg wasad d For equeaiy of opporuany. We demanded an even playing field
50 we ooukd compele as equals  In South Carolina, where 1 grew up, we were Laught from a young age thal
we had 1w be twice as smatt 24 our white Counterparts 1 order Lo gel a good job. We never doubled our

ability to compete  The 1deal 1hal we needed special dispensatton on tesis, that we needed racial preferences
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and quotas because wiz were mieliectually fenior ot could not otherwise Compete wire CONSEps unknown
o our psyches.

Third, policies supporling and promoling race porming Lests, and pender and race based preferences
and quotas require a perpetuat class of vichims and 4 perpetual class of villains. Too many Americans bave
become Jependent on Lhese palices. This in turn bas promoted their intellectual declime and their will wo 1ake
respansibility for their success or failure. These policics bave promoted and aggravaled the ethnic and gender
lensions they were mntended 1o eradicate.

The mentality behund race norming 1esis, preferences, and quolas have caused 100 many of our
children to beliews that the State, spciety, and even thewr own families owe Lhem something, simply because
they happen 1o be here. Nothing otuld be further from the tuth. There are o free lunchés; someone always
pays. The proper role of (he State 15 10 provids 2ach cuyzen with equality of opporfunyy 10 be educated, 10 use
and markei her {ntellectual skills and telents, and 10 otherwise stay off the backs of its citizens and commerce
Government programs (hat po beyond providing equality of oppormundy have and will continue (o fail. These
Programs are conteary 1o the idea of Amenca. In the end 2a¢h of us succeeds as a direct vsulu of a persenal
and mdmvdual decisicn nol to [ml. The best our [anuhes, our fends, and the S1ate can do for us 15 10 ensure
that we be allowed to complele on an even playing fickd. Mo one can give us success. 'We have to work for

1 We have 1o earn 1t
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Our mothers and fathers did not suffer the many indigrnines of second class citizeaship so we might

declare in 1991, 10 ke world and to our children, (hat we African-Amezicans need race NGIHEIINE tesis,

preferences, quolas, and welfare 10 survive, that we cannat b we are jntell Hy or otherwis:

¥

inferior io other American groups. Look aour best and our brighies at Spelman Coflege, Florida A & M,

Rampton, Fisk, and Tuskegee Universilies, and Morei College. We African-Americans have genivs all
around us a3t colieges and umversities all over Amernica. As slaves, we African-Ameri sought 10 ed
Ives when the pumsh for doing so was death. We sducaied ourselves when the States pave ws

wnfenor schools and substapdard learning maigrials. We educated Gurselves even Though we were pot allowed

10 market our ideas and services We ook pnde Io our achisvements. No mausr what, we bad our self-

respect and dignity &s a people We were poor, but we dic nol steat [rom each other  We Jeil the doovs and

windows of our homes unlocked. We sulfered Siate and soaal Oppression, bul we kept our fath in God,

oursehves, and w the wea of Amenca. We made Amernca Tethink the possibilny of iving up 10 ils human

pokentsal,

We African-Americans survive the most brutal experiences of Amercas ractsm -- slavery,

reconstivclion, and segregation. We survved and prospered.  Racism is not our problem. Rackm [s the

probicen of the pesson having a racist point of view. Al some poinl we must bury the psycbological wounds

of our

) apd segregation and gel on wilh oor Lives. Victims of past and present discrimination,

should never Farget the histoncal expenence and lestons 10 be learned such sullervng and pain. Bt we who

5
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have surnved have po excuse or nght to burden our children wath the negatives psychological bageape of our

Past, or 1o le1 our chaldren use racsm or gender dsscrimination as excuses for failing a mathemancs o science

A preference or quola which appears to aud a class of persons today may discninnnaie agawnsl them
1omorow. Insaging the reaction in the year 2001 of a persom, who has earned her place in society, 10 the news
that her chuld will nol be admmied into a ceruan school or employed at a cerizm job because the quota for
ihe chald’s race, gender, ot class has been filled. Omnentals and Jews are now complaining that they are demed

entrance inio and employment au cerain schooks because of racial and ¢thnie quotas 1 favar of white males

We Afnican-Americans will find ourselves makeng similar complains if a quota y cortinue 1o d

Amenca’s cvit nghts movement.  [nsiead of fighting over peregived hmit and opporiumiies, we

Amencans need 1o stop lighting each other, and get on with the business of producing more han we consume

$0 thear will 2lways be an abundance of opportunity for all of us. Entrance ino schools and into employiment

should be earned on Lhe basts of race and gender neviral siandards, not granted solely on the basis of person’s

Tace O 5eX.

Civll righis groups should be applavding, instead of criticizing Clarence Thomas for his oppostuon

10 race nOTMIng 1esis, and rac: and gender based preferences and quotas. Thomas should be praised for bus

efforis Lo return African-Amernca 10 (be oniginal goals and intent of ocur civil rights movement.
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Clarence Thomas' hife and works personify Lhe very best that Amerxca has to offer  His hard work,

F

thtelleciogl o e, and are what raised him from 1he cotton fields of a segregated Georpla

P

10 & seat on the Umied Swates Court of Appeals Clarence Thomas' hife personifies the very essence af

Ameticz  Clarence Thomas 15 the rue role model for all Afncan-Americans who dream that one day we will

be judged by 1he contents of our character wmstead of racist myths associated with the color of our skin,

Mr Chmrman, That concludes my prepared remarks, may t submi a wrtiien statement of my remarks,

mcluding @ slatement on (he cORfiFManon process, i o record of these proceedings.
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Senator SiMoN. Mr. Smith, we are happy to have you here, and
let me add a personal note. Some years ago, I spoke at a com-
mencement at Capital University and they, in a moment of weak-
ness, gave me an honorary doctorate, so I can even claim to be an
glumnus of Capital University. It is a pleasure to have you here,

ean.

STATEMENT OF RODNEY SMITH

Mr. SMrtH. Thank you, Senator Simon. My name is Rodney K.
Smith. I am dean and professor of law at Capital University Law
and Graduate Center in Columbus, OH. As one who has primarily
written in the area of religious liberty, I am persuaded that, if con-
firmed, Judge Thomas wiﬁlbe sensitive to issues of religious liberty
as they arise in the United States.

There are two types of conservatives in America today. Tradi-
tional conservatives are those who are committed to limited gov-
ernment. These conservatives are concerned with liberty, believing,
as Madison recognized, that the Court and all branches of govern-
ment should take an active role in protecting rights.

Another type of conservative, however, which developed in part
as a response to judicial activity in the area of rights of criminal
defendants and the right of privacy as applied to the abortion issue
have come to espouse a broad theory of judicial restraint.

In refusing to scrutinize the acts of the democratic branches of
government, particularly when those acts may implicate rights,
these newer conservatives often find themselves supporting big
government. Few individuals espouse a pure version of either
brand of conservatism.

An important question, I believe, for this committee is which
view is held by Judge Thomas. To answer that question, one must
examine both Judge Thomas' theory of precedent and his theory of
constitutional interpretation. Any Supreme Court Justice should
develop both a theory of precedent—how he or she treats existing
precedent—and a theory of constitutional interpretation—the
methodology that he or she uses to interpret or examine constitu-
tional issues.

Theories of precedent fall along a continuum between two views:
First, the view that a Justice is bound only by the decision in a
case as it relates to the particular facts of that case; or, second, the
view that a Justice is bound both by the particular decision and by
the doctrine espoused by the majority in prior case law.

The view that the Justice is only bound by the decision in a par-
ticular case provides very broad latitude or discretion in future
cases. The view that a Justice is bound by principles articulated in
the prior case, however, is more effective in limiting a Justice’s dis-
cretion.

While few Justices adhere to either of these views in the ex-
treme, a Justice should develop some theory regarding precedent.
Theories of precedent are related to theories of constitutional inter-
pretation. theory of constitutional interpretation provides a
methodology for approaching constitutional analysis.

The dialogue fostered by the debate over originalism, the nse of
the intent of the framers and ratifiers in constitutional analysis
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versus nonoriginalism, the use of other methodologies that rely on
other items has been rich and has helped focus attention on theo-
ries of constitutional interpretation.

A theory of constitutional interpretation limits the subjective
policy preferences of a Justice and legitimizes the independence of
the Court. Even originalism, with its reliance on text and history,
rarely yields a clear-cut answer in significant cases. At best, it pro-
vides parameters, a canvas upon which the Court may legitimately
do its work. It rarely dictates, although it often limits constitution-
al choices. Like theories of precedent, theories of constitutional
analysis, however well developed, rarely yield automatic answers to
constitutional issues.

In his writing, with emphasis on the role of the Declaration of
Independence and natural rights, Judge Thomas placed himself on
the side of the more libertarian strand of conservatism. He has
stated that, “Natural rights arguments are the best defense of lib-
erty and of limited government.”

He has argued for restraint as well, stating that, “Without re-
course to higher law, we abandon our best defense of judicial
review, a judiciary active in defending the Constitution, but judi-
cious in its restraint and moderation.”

During the course of the hearings, Judge Thomas reiterated his
commitment to a fairly stringent theory of precedent. He recog-
nizes the binding authority of the specific holding in cases and the
general doctrine elucidated in those cases. For example, he has
noted his general support of the Lemon test, a test used in estab-
lishment clause decisions.

Appropriately, however, Judge Thomas recognizes that the three-
part Lemon test presents difficulties. Nevertheless, as demonstrat-
ed by his general acceptance of Lemon, he is willing to go beyond
the mere holding in a case to general endorsement of the doctrines
underpinning those decisions. His theory of precedent should be of
comfort to those who are fearful that his personal policy predilec-
tions might dictate how he decides future cases.

Even a fairly stringent theory of precedent like that espoused by
Judge Thomas, however, cannot be determined a decision in every
case. Case law operates interstitially, leaving gaps even for those
who closely follow precedent. Those gaps must be filled in subse-
quent cases.

Senator SiMoN. If you could conclude your remarks?

Mr. Smith. I will conclude by saying that it is my sense that
Judge Thomas, in cases like Oregon v. Smith and in cases dealing
with the establishment clause, will take a liberty-maxzimizing ap-
proach. I think that he is an apt and appropriate candidate to be a
Justice on the Supreme Court and will make a meaningful contri-
bution in the interests of religious liberty well into the 21st centu-

ry.
Thank you.
[The prepared statement of Mr. Smith follows:]
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TESTIMONY OF RODNEY K. SMITH
BEFORE THE SENATE JUDICTARY COMMITTEER
ON THE NOMINATION OF CLARENCE THOMAS

TO BE AN ASSOCIATE JUSTICE
OF THE UNITED STATES SUPREME COURT

Septenber 20, 19%1

Chairman Biden and Members of the Committee, wy name is Redney
K. Spith. I am Dean and Professor of Law at the Capital Universzity
Law and Graduate Center in Columbus, Chis. I am honored to have
been asked to offer this testimony in support of the confirmation
of Judge Clarence Thomas as an Aseociate Justice on the United
States Supreme Court.

I do not know Judge Thomas personally. I do have some
familiarity with his writing and testimony, however, and I Lelieve
that he will be a force for liberty and eguality on the Court. As
one who haz prinarily written in the ares of the religion provision
of the First Amendment, I am persuaded that, if confirmed, Juatice
Thomas will be sensitive to issues of religious libarty as they
arise in the United States,

To explain why I believe that Judge Thomas will be & poeitive
volce for liberty on the Court, I will divide this testimony into
the following parts: Part I will examine two versions of
"oconservatlian® extant in American political and legal thought; Part
1I will examine the distinction between theories of precedent and

constitutional interpretation; Part IIT will exaamine Judge Thomas’
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theories of precedent and constitutional interpretation and will
support the proposition that Judge Thomag iz well within the
mainetream of Constitutional thought in American legal thought:
Part IV will examnine issues related to religiocus liberty: and, Part

V will serve asz a conclusion and summary.

I

There are two somewhat divergent types of conservatives in
American today. Traditional conservatives are those who are
committaed to limited government. These consarvatives ara wmore
libertarian in nature, believing, as Madison recognized, that the
Court and all branches of goverpment should take an active role in
protecting human righte. Another type of conservative, however,
which developed largely as a response to judicial activity in the
area of rights of criminal defendants and the right of privacy as
applied to the sbortion issue, have come to espouse a broad theory
of judicial restraint. This theory has sometimes been criticizaed
as being too deferential to the power of government. In refusing
to scrutipize the acts of the democratic branches of government,
particularly when those acts may implicate human rights, these
newer conservatives often find themgelves supporting “big* (or at
least bigger) government. Such support of government action, the
action of the democratic branches of government, is anathema to
more traditional conservatives. These two brands of coneervatism
might well be placed at ends of a continuum and often are a source

of tension among "conservatives.® of course, few individuale
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espougs a pure varsion of either brand of conservatism -- most
individuale €all somewhere Petwesn the two ands of tha continuum.
An important guestion, I believe, for this Committes is whera on
the continuum Judge Thomas falls. betore that lssue can be
affectively explored, however, one must sxamine both Judge Thomas'’
theory of precedent apd his theory of constitutional
interpretation.

IX

Any Supreme Court Justice should develop both a theory of
precedent -- how he or she treate existing precedent -- and a
theory of constitutional interpretation «- the methodelogy that he
or she uses +to interpret or examine constitutional iseuves.
Theoriers of precaedent fall along a continuuwm between two somewhat
ill=defined categories: (1) the view that a Justice iz bound only
by the decision in a case as it relates to the particular facte of
that case; or (2) the view that a Justice is bound both by the
particular decizion and by the analysis or theory (the
principle(s), if you will) espoumed by the majority in prior cage
law. Given that the factz of a case are rarely replicated in
precisely the same manner in & subsequent case, the view that the
Justice is only kound by the decieion in a particular case provides
hin or her with very broad latitude or discretion in future cases.
The view that & Juatice ix bound by the principles articulated in
the prior case, however, is wmore effective in limiting a Justice’s
discreticn. While few Justices adhere to either of these views in

3
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the extreme, a Justice should develop some theory regarding
precedent over time.

Theories of precedent, however, are related to theories of
constitutional interpretation. Indeed, a theory of constitutional
interpretation may wel)l include or dictate a thaory of precedent.
It helps, however, to look at theories of precedent and
constitutional interpretation separataly. As an aside, it is worth
noting that I know of no Justice, with the possible exception of
Justice Felix Frankfurter, who cane to the Court with a refined
theory of precedent or constitutional interpretation.

A& theory of constitutional interpretation providee &
nethodology for approaching and organizing constitutional analysis,
The dialogue fostered by the debate over originalism (the use of
the intent of the framers and racifiers in constitutional analyszis}
versus nonoriginalism or the use of other methodologies of
constitutional analysis that rely on items other than or in
addition to textual and other evidence of the intent of the framers
and ratifiers, haz been rich and has helped focus attention on
theories of constitutional intarpretation. A theory of
constitutional analysis or interpretation limits the purely
subjective policy preferences of a Justice and helps to legitimize
the independence of the court,

Originalism as a theory of constitutional interpretation, like
textualism, rarely yields a clear-cut answer in significant cases
that come before the Court. Indeed, I have arqued thet, at best,

it provides paramatars =-- a canvas upon which the Court may

4
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legitimately do ite work -- and rarely dictatee (although it often
liwits) constitetional choices. Like theories of precedent,
theories of constitutional analysiz, howavar well developed, rarely
yield asutomatic answers to pressing conastitutional issues. It is
little wonder, theraefore, that the Committee rightfully spends as
much time as it does trying to get a sense of a potential Justice’s
tempersment and character.

III

The Committee has heard much during the course of the hearings
regarding the character and temperament of Judge Thonas. The
Compittes, and thanks te television, the public at large, have been
able to get & sense of Judge Thomas' senaitivity and humanity. Not
knowing Judge Thomas, I can add little to the discussion regarding
his character. I can, however, add scme analysls regarding his
tenperament, as 1t has nanifested 1tself in his writing and
tastinony.

In his writing, with hiz enphasizs on the reole of the
Daclaration of Independence and natural rights, Judge Thomas placed
himuelf on the side of the traditional (more libertarian) strand of
conservatism. For eoxample, he hazs stated that *“natural
rights...arguments are the best defense of liberty and of limited
governnent . " He has, however, argued for restraint, as well:
"[W]lithout recourse to higher law, we abandon our best defense of
judicial review =-- a judiciary active in defending the

Constitution, but Jjuwdicious in itz restraint and moderation.
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Rather than baing a Justification of the worst type of judicial
activism, higher law ie the only alternative to willfulness of bhoth
run-emok majorities and run-amok judges.®

At first blush, it iz difficult to understand how Judge Thomas
can combine notions of restraint with his libertarian leanings, A
lovk at how restraint and libsrtarian notions potentially impact
Judge Thomas’ theories of ©precedent and constitotional
interpretation will be helpful.

puring the courae of the hearings, Judge Thomas has reiterated
hisz commitment to a fairly stringent theory of precedent. He is
willing to recognize the binding authority of the holding or
decislion in casee and the general doctrine or principles elucidated
in those cases. For example, he has noted his support of the Lemon
teast, & test used in escablishment clauvse decisions. Thus, he is
willing to go beyond the mere holding in a case, as it relates to
particular facts, to

+] al d t of the doctrines

umderpinning those decisions. In this regard, hie theory of
precedent should be of comfort to those who are fearrful that his
personal policy predictions might dictate how he decides future

cAges. Of course, sven a fairly stringent th y of precedent

like that espoused by Judge Thomss, cannot predetermine the
decision in every case. Law operates ¢nly interstitially, leaving
gaps even foxr those who closely follow precedsnt. Those gJApS nust
ba' filled in suhsequent casea, Thua, while Judge Thomas has a
restrained theory of precedent, that restraint doss not determine

the "correct® decision in each new case.

56272 0 - 93 - 10
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How Judge Thomas fills those gaps will in signifiecant part be
dictated by hiz devaeloping theory of constitutional interpretation.
His theory of constitutional interpretation, at least as to cases
inplicating individual rights, hag its roots in the Declaration of
Indsependence. In his words, “the Constitution iz a logical
axtension of the principles of the Declaration of Independence.“
It is at this point in his analytic mactrix that Judge Thomas may
potentially take a libertarian turn. I precedent perxits a
libertarian or liberty-maximizing result, Judge Thomas may ba
inclined to support the libertarian rendering. Indeed, he nay
justitiably conclude that the aspiration of liberty and eguality
egpoused by the founders dirscts that such a route be taken. As
one who balisyes that such a course is appropriate and needed on
the Court, I am heartened by the concern for liberty and sguality
expressed in Judge Thomas’ writing.

At any rate, it is clear that Judge Thomas le in the
mainstream in terms of his theory of precedent and his theory of
constitutional interpretation. He wmay, however, be scmewhat leks
“regtrained” than some of the Justices currently serving on tha
Court. This would pravide some welcome moderation on the Court --
an intellectual moderation that would be complementad wall by his
social and educational background, A look at tha way in which
Judge Thomas might decide cases in the area of religicus liberty
will be helpful in dencnetrating the preceding points.
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IV

With the Supreme Court’s fairly reczent decision in Emplovment
Pivimion ¥. Smith, in which the Court held that the fres sxercime
clause of the First Amendment did not protect a person’s
religiously motivated use of peyote from the reach of a states
general criminal law prohibition, much concern for the status of
religious liberty hae been expressed by those who believe that the
freedom of conscience should be protected against general
government limitation.

Given Judge Thomae’ theory of precedent, it ie fairly clear
that he would reluctantly (I suspect) accept the Court’s decision.
To the extent that the precedent or established dectrine did not
dictate the decizion in a future caes, however, Judge Thomas might
well argue for a more likbertarian decision. Given the tencr of
politics in Americea today, it is doubtful that anyone appointed to
the Court would espouse a view more congenial to individual liberty
than Judge Thomas. His form of moderate conservatism iz more
traditional or libertarian than many of the current members of the
Court, his personal experience and background imply a sensitivity
to individuale and minorities, and his writings are heartening. He
ig in the mainstrean of American jurisprudence, but whers permitted
to do so in light of the constraints of his theory of precedant,
dJudge Thomas will ne doubt take a welcome libertarisn approach to

issues.
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Judge Thowas should be confirmed. Ag ohe who hee examined
pant confirmation hearings and the conatitutional theories aspoused
by the various nominees, I am convinced that Judge Thomas is a fine
nominee. When able to do 80, I suspect he will find ways to keep
the spirit of the Declaration of Indepsndence alive in our
constitutional jurisprudence. His own independence and hie
written, consistent commitment to the liberty and equality of
others will, in all likelihood, benefit the American pecple wall
into the Twenty-first Century.

An jimportant aside -- a footnote to an academic like myself =--
is in order. I have long felt that Congress =should be wore
aggressive in furthering human rights. Courte can only work on a
piecemea)l basis -- addressing one cape at & time, at great cost to
the litigants. Congress, on the other hand, can £ill broad gaps,
as it did with civil rights legizlation. Regardleses of whether or
not I am correct when I conclude that Judge Thomasg will bring a
respect for rights to the Court, the Court itself will not ke
significantly libertarian. Thomas Jefferson argued that each
branch of governuent should work to protect the rightas of the
Anerican people. Congress should not akdicatse the responsibility
tor respecting rights to the court:; the courage necessary to
protect against the tyranny of the majority must be mustered by
members of the majoritarian branches of government as well as by
mambers of the judiciary.

Thank you.
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Senator SiMoN. Thank you.
Mr. Rule.

STATEMENT OF CHARLES F. RULE

Mr. RuLk. Thank you, Mr. Chairman, members of the committee,
My name is Charles F. Rule and I am a partner at the Washington
law firm of Covington and Burling. It is an honor to appear here
before you today on behalf of myself and for my colleagues—Tom
Christina, Deborah Garza, Michael Socarras, and Jim Tennies.

At the request of the Washington Legal Foundation, the five of
us prepared a report analyzing the professional background, judi-
cial opinions, and published statements on natural law of Judge
Clarence Thomas. Qur report was completed before the commence-
ment of this committee’s current hearings and was published on
September 10 of this year. The report concludes that Judge Thomas
is eminently qualified to serve on the Supreme Court.

Mr. Chairman, on behalf of the Washington Legal Foundation, 1
ask that our report be included in its entirety in the record.

Senator SimoN. It will be included in the record.

Mr. RuLe. Thank you.

[The information referred to follows:]
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JUDGE CLARENCE THOMAS'S
PROFESSIONAL BACKGROUND, JUDICIAL QPINIOMS,
__ AND STATEMENTS ON NATURAL LAW

A Report Prepared for the
Washington Legal Foundation
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Thomas N, Christina, Esq.
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At the request of the Washington Legal Foundation,
the undersigned lawyers of Covington & Burling have undertaken
the following study of Judge Clarence Thomas's qualifications
to serve as an Assocliate Justice of the United States Supreme
Court. While we have examined what we regard as the pertinent
aspects of Judge Thomas's educational background, his caresr
prior to hia appeointment to the United States Court of Appeals
tor the Diatrict of Columbia Circuit (hereinafter "D.C.
Circult"), his speeches, and his scholarly articles, we have
devoted most of our analysis to his judicial opinions. We
believe that Judge Thomas's judicial record provides the
clearest picture of his qualities as a jurisc.V

Qur conclusions regarding Judge Thomas's personal
and professional qualifications (pp. 3-9) may be summarized as
follows:

[ Judge Thomas's personal and professional
qualifications piace him in the first rank of

American lawyers and qualify him t¢ be an
Assoclate Justice of the Supreas Court.

4 Cur analysis of Judge Thomas's judicial opinions does not
reflect any opinion concerning what is the "correct” cutccome
in any case, but focuses entirely on objective criteria --
8.q9., the ability to master and apply complex bodies of law,
clarity and persuasivenesa of writing, appropriate defersnce
to the constitutional scheme ¢f separation of powers. In
addition, we have refrained from commencting on the merits of
any cases 1in which Covington & Surling appeared as counssl for
any party or as agicus curias. FPFor that reascn, we have
owicted any discussion of National Treasury Employees Union v.
United States, 927 F.2d 1253 (D.C. Cir., 1991) and Cross-Sound
Perry Services, Inc. v. ICC, 934 F.2d 327, 338 (D.C. Cir.
1991). (Thomas, J. concurring).
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. In particular, the braadth of Judge Thomas's
professional experience -- a career of sarvicae

in state government and in all three branches
of the federal government, as well as in
private practice ~-- indicates that he is likely
to see legal lasues from a variety of
perspectives and will take full account of the
diverse interests of the litigants that come
before the Court.

. Similarly, the broad range of Judge Thomas's
legal experience -- including the law of tax,
products liabllity, antitrust, civil rights,
the environment, contracts, and criminal
pracsdure -- indicates that he is anply
squipped to detide the full range of cases the
Court may be asked to decids.

. Tha burden of poverty and prejudics Judge
Thomas has had to overcome demonstiateas his
uncommon strength of character and dedication
and gives him what will be a unique perspective
on the Supreme« Court as to how the Court's
decisions may affect persons who come from non-
privileged backgrounds.

These conclusions are borne out by our study of
Judge Thomas's opinions as a Clrcult Judge (pp. 10-59). We
believe thosa opinions demonstrate the following points:

. Judge Thomas‘s opinions reflect his outstanding
gqualities as s jurist: the ability to master
complex areas of the law, clarity of
expressicn, persuasivensss, and dedication to
resolving cases on the basis of axplicitly
articulated rules of law.

» Judge Thomas's decisions axe squarely in the
mainstream of American law, and do not reflect
any ideclogical or other blases.

» Judge Thomas has promoted the careful and
ordexly development of the law. His adherence
te these goals 1s aost evident in hins
principied efforts to rasolve sach case without
declding 1 that d not be addressed and
to refrain from anncuncing rules of law broadar
than necessary to decide the case at hand.
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. Judge Thomas's opiniona show special raspect
tor the separations of powers provided for by
che Constitution. His judicial actions show
due regard for establlshed principles of
constitutional law and deference to the pollcy
cholces committed by law to the Congress and to
the adminigtrative agencies.

. Judge Thomas has sxpressly rejected the notion
that judges ahould substitute thelr policy
preferances for the choices made by the
democratically elected branches of the
government -- the Congress and the Executive.

. Notwithstanding his principled judicial
restraint in matters of congressional and
agency policy-making, Judge Thomas has not
hesitated to protect the constitutional rights
of the individual.

Finally, taking note of speculation by some critics
regarding Judge Thomas's refsrence to natural law in spesches
delivered befores his nomination to the D.C. Circult, we have
examihed his writing on this topic and find no support for any
such speculative concern {pp. 60-75). In particular, thesa
writings indicate that:

[ Judge Thomasa's natural law views are
esaentially restricted to the traditional
opinions of Abraham Lincoln and Dr. Martin
Luther King, Jr., regarding racial sgquality.

. Judge Thomas does not view natural law
principles as rulss of decision that supplant
the language of the Constitution.

[ Judge Thomas's thoughts on natural law do not
reflect his personal religious views, as some
have insinuated and, in fact, his views on
natural law render him entirely unlikely to
allow his parsonal views to intrude upon hins
judicial decision-making.
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On the basis of our analysis, we bslieve Clarsncas
Thomas is exceptionally well qualified for the Dffice of

Associate Justice of the Suprems Court.



There is no single career path or background that
best qualifies a person to serve as an Assoclate Justice of
the Supreme Court. In the past, Suprsme Court Justices have
besn drawn from the Executive Branch, state courts, lower
federal courts, political office, and academia.¥ It is
therefore imposaible, as well as undesirable, to generalize
about the kind of professional background a nominee for the
Supreme Court should have. It is possible, however, to
identify personal and professional qualities that are
imporctant for a nomines to possess, regardless of the
nominese's prior experience, including: strong academic
credentials: personal and professional integrity; professional
compecance and dedication; collegiality; the ability to
comprehend and resolve complex ilasues of statutory and
constitutional law and te communicate decisions to the
American publlc and to lower courts with clarity and
persuasive force; and an appreciation for the role of the
Court in our constitutional system of government. Measured by
thase standards, Judge Thomas is amply qualified to be an
Assoclate Justice &f the Supreme Court.

Espacially in light of his age, Judge Thomas's
professional qualifications and achievements are by any

¥ gsee Abraham, Justices and Presidents (2d ad. 1983}, p.
61, Table 3 (hereinafter referrad to as "Abraham").
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measure impressive.

His exparience i3 remarkably broad

both in the substantive areas In which he has practiced and in
the variety of positions he has held. Since cobtaining his law
degree from the Yale Law School In 1974, he has served both in
state government and in all thres branches of the federal
governmant, including service as chairman of a large

independent aqoncy.” He has besn incimately involved in

¥ The American Bar Atsociation Standing Committee on
Federal Judiciary (ABA Standing Committee) has concluded the
same in rating Judge Thomas as “"Qualified” to serve as an
Amsociate Justice, To be rated as "Qualified" by the ABA
Standing Committes, a Suprems Court nomines "auwat be at the
top of the legal profession, have outstanding legal ability
and wide sxperience and mest the higheat standards of
integrity, profeasional competence and judicial temperament."”
American Bar Association,

i 9 (1991).

The ABA'a decision to rate Judge Thomas as "Qualified™
rather than "Well Qualified” in no way detracts from our
conclusions. The ABA also qualified its rating of Justice
Sandra Day O'Connor, appareantly because the ABA conslidered her
experience on the bench to be less challenging and sxtensive
than that of othexrs the ABA considersd as alternative
nominees. Abraham at 3315, Indeed, the ABA’'s rating of Judge
Thomas 1s not particularly surprising becauss the ABA has
tended to reserve its highest rating for nominess with longer
and mors traditional legal asxperience.

¥ Thomas graduated in honors from Holy Cross College in
1971 and obtained his law Degres from the Yals Law School in
1974. During the next 17 yeara, he was an Assistant Attorney
General for the Stats of Miasourl (1974-77), in-house counsel
to the Monsanto Company (1977-79), Legislative Assistant to
Sen, John C. Danforth (1979-81), Assistant Secretary for Civil
Rights at the U.3, Department of Education (DOE) (1991-81),
two~term Chairman of the Equal Employment Opportunity
Commission (EBOC) (1982-90), and judge on the D.C. Clrcuit
{1990 to presant).

(continued...)
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enacting, enforeing, and interpreting legislation. Moreover,
he has had the opportunity to understand how the varicus parts
of the federal government lnteract, and how the government's
actions affect its citizens.

Although most of Judge Thomas's career has been
devoted to the public sector, for two years he also served as
in-house counsel to a Fortune 100 company, advising on a wide
range of issues, (ncluding issues of tax, contract, antitrust,
product liability and environmental law, If confirmed, Judge
Thomas's sxperience in the private sector can contribute a
significant practical parspsctive to the Court's
deliberations.

Judge Thomas has had substantlal hands-on trial and
appellate litigation experience. As Assistant Attorney
General for the State of Missouri, he handled criminal appeals
before all threes 3tate appellate courts and the Miasouri
Supreme Court. During his tenure in the office of the
Missouri Attorney General, he also handled civil trial and
appellate litigation for the Mizsourl Department of Revenus
and State Tax Commission. As Chairman of the Equal Employment

¥¢. . .continued)

Biographical data referenced in this paper is taken from
Judge Thomas' response to the Ssnate Judiciary Committes's
Questionnaire for Judicial Nominess submitted in connection
with Judge Thomas' appointment to the D.C. Circuit, reprinted

in
s 101st Cong. 2d
Sess. (1990},
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Opportunity Commission {EEQC), Judge Thomas played a major
role in develsping legal positions in matters before the
United States Supreme Court and the various faderal district
and appallate courts.

Judgs Thomas alsc has had substantial administrative
and policy-making expsriaence as Missourl Assistant Attorney
General (in representing the Missouri Revenue Department and
Tax Commission), as Assistant Secretary for Civil Rights at
the Department of Education {in proceedings to tsrminate
tfinancial assistance to violators of federal anti-
discrimination laws), and aa Chairman of the EEOC. He has had
substantia)l responsibility at both the atate and fedaral
levels for develeping, enforcing, and articulating publlie
policies implementing state and fedasral legislation.

What makes Judge Thomas's achisvements to date even
more remarkable -- and also demonstrates his strength of
character -- ars the well-known poverty and prejudice he
overcame in achieving them. It ls clear that what Judge
Thomas has achieved, he has achieved through uncommon hard
work, dedication, and vision.

Finally, concerns about Judge Thomas's youth (he is

43 years old) and the relative bravity of his tenure on the
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United States Court Of Appeals appear unwarranted in light of

the quality and breadth of Judge Thomas's experience.®

¥ In fact, fourteen Justices were 45 yesars or younger when
appelinted, Llncluding Justice Douglas (who was 41), Justice
Stewart (who was 43), Justice White (who was 45), and Juatice
Story (who was 32). See Abraham, at 3686-391, App. D.

Many of the most highly-rsspected members of the Court
had no prior Jjudicial experience, including most recently
Chief Justices Warren and Rehnguist and Associate Justices
Grldbarg, Fortas and Powell. Seven Assoclate Justicss had
three years or less experience on state or federal courts
{including Justices Black, Harlan II, and Whittaker)}, and 14
of the last 25 Justices appointed had less than five years
prior judicial experience. See Abraham, at 32, 54-56.
According to Justice Frankfurtsr, in an essay considering the
selection of Supreme Court Justices,

[T)he correlation between prior judicial
axparience and fitnass for the Suprame
Court is zero. The significance of the
greatest among the Justices who had such
axperience, Holmss and Cardozo, derivad
not from that judicial experisnce but froa
the fact that thay wers Holmes and
Cardozo. They were thinkers, and more
particularly, legal philoscphers.

Frankfurter, "The Supreme Court in the Mirrer of Justices,®
105 (1957), p. 781,
cited in Abraham at 52-53. Justice Sherman Ninton, who
himself served for eight years on & lower federal court, urged
Justice Frankfurter to send a statsment of this view,
"explod|ing] the myth of prior judicial experience,” to "svary
menber of Congress.” See Letter from Sherman Minton to Felix
Frankfurter, Apr. 18, 19%7, Frankfurter Papers, Library of
Congress, cited in Abraham, at 52.



301

- 10 -~
II. mas * &
Tha fact that Judge Thomas has served on the D.C.
Circuit, frequently referred to as the second highest court in
the land, enables us to draw more specific conclusions about
his qualifications to be an Associate Juatice., 1In this
section of the paper, we first provide an overview of Clarence
Thomas ‘s record as & judge, considering his ability to write
clearly and effectively, his ability to devalop a conasnsus
with his colleagues on the court, and his principled decision-
making (ses pp. 11-13). Hext, we dascribe in greater detail
his more significant opinions. As our snalysis indicates,
several admirable strains can be discerned in Judge Thomas's
apinions: his commitment to judicial restraint and the orderly
development of law {pp-. 13-25); his respect for separation of
powers and deference to the Conatitution, Congresa, and the
Executive {inciluding administrative agencies) (pp. 26-40); his
willingness to uphold socisty's right to protect itself froa
criminals, but at the same time his courage to protect the
rights of the accused (pp. ¢1-47); and his capacity to resolve
complex issues of commercial law and business regulation
{pp. 47-59).

¥ A3 of September 13, 1591, Judge Thomas has issued twenty
publizhed opinions, including seventeen majority opinions, two
concurrsnces, and one dissent. A party has requested Supreme
Court review in three of these twenty cases. That court has
denisd the writs of certilorari in two cases and the request is
pending in the third case.



302

- 11 -
A, ' tie

BSefore turning to particular categories of issues or
types of cases, wa think it appropriate to note our overall
impressiona of Judge Thomas's gualities am a jurist, based on
his opinions. Chief among these is that his opinions place
him squarely in the mainstream of American law, both in the
substance of his vieaws and in his approach to legal analyslis.
On a court known for ldecloglical divisions, one is egually
likely to find Judge Thomas agreeing with appointees ot
President Carter as with Reagan and Bush appointess.
Furthermore, of the more than one hundred fifty cases Judge
Thomas has heard since joining the D.C. Circuit, he has
published a dissent only once and concurred ssparatsly only
twice., Of the seventeen opinions Judge Thomas has authored,
thers has besn only one dissant and only one separate
CONCULTencHE.

In addition, aa discussed in more detail below,
Judge Thomas's opinions reveal a refined ability to resolve
complex issues. Thess Qqualities are svident regardless of the
subject matter of the case: whether the case involves coaplex
issues of civil procedure (for exasple, when a court should
dismiss & suit becauss a non-party esssntial to a reasoenable

resolution of the case cannot be joined, (3%e Weatern Marviacd
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Ry. Co, v. Harbor Ims. Co., 910 F.2d 960 (D.C. cir. 1990}%)
or the interpretation of ambiqQuous statutory language

raquiring the court to draw precise distinctions among an

array of precedents (see United States v. Long, 903 F.2d 1572
(D.C. &lr. 1990)Y).

Finally, each of Judge Thomas's opinions reaflects
his dedication to deciding cases on the basis of explicit
principles. In Long, 905 F.2d at 1378-79, Judge Thomas wrote
the following passage that sums up this important aspact of
his respect for the legal process and his sense of
rasponsibility to it.

We dacline to decide the cass 30
narrowly, however, as to reveal no
principle applicable bsyond thess facts.
The concurrence arques that we should hold
only that "[o¢]n the presant facts, the
government did not offer svidence of
possesslon or any other svidence that Long
had ysed the firearm." Conc. op. at 1582
(eaphasis modified). This analysis,
howaver, begs the central question in the
cass: was thers sufficisnt svidencs to
show that Long "used"” the gun?
government obvicusly thought thers was.

It argued strenuously in this appeal that
Long's connection to the druge and his
preasance in the room with the gun amounted
te "use” of the gun. Deciding whether
there was sufficient svidence to support
Long's conviction for "using” a gqun
necessarily entails soms declsion about
what it means to "use” a gun. Despite the

k4
at pp. 48-31, infra.

¥ The Long opinion is discussed in greater detail at
Pp. 14-25.

. 18 discussed in greater detail
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concurrence’s qualms about setting a
minimum threshold for finding "use" within
the meaning of section 924{c}{l), this
case forces us to set such a threshold,
ajther explicitly (as we have done) or
implicitly.

As lllustrated below, Judgs Thomas‘'s dedication to
carefully reasoned and carefully explained rules of law 1ls a
halimark of his work as a judge.

B. Judge Thomas Prudently Avolds Deciding tUnnecessary
Issues, Theraby Parmitting the Orderly Devalopment
of the Law

All federal ]udges must be able to weigh competing
arguments bearing on narrow points of law fairly and
intelligently., As a result of the D.C. Circuit's special rols
in reviewing the decisions of faderal qovernment agencies, a
judge sitting on that Court bears the additional
responsibilities of promoting the orderly developmant of
administrative law, of ensuring that administrative decisions
properly retlect the goals established by Congress, and of
protecting the discration cenferred on administrative agencies
by the Congress from judicial law-making.

Saveral cases that came besfors the D.C. Clrcult
during Judge Thomas's tenure might have given a judge inclined
to rules dramatically on wide-ranging lssuess ligltllat.
opportunities to do so.¥ Judge Thomas declined to use these

v S99, 8.9., Doe v. Sullivan, No. 91-5019, 1991 U.3. App.
LEXIS 14,984 {D.C. Cir. July 16, 1991); U.S. v. Shabazz, 933
(continued...)
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cases as vehiclas for announcing rules of law broader than
necessary to decide the issues at hand. Inatead, sver when
the litigants invited far-reaching decisions that might atfect
a broad class of cases or parsons, Judge Thomas exhibitsd an
unwillingness to reach out and decide the issues unnecessarily
and instead allowed future courts to address the issues (n
more appropriate circumstances.

One such case was Unjited States v. Shabazz, 933 F.2d
1029 (D.C. Cir. 1991). The appellants, Shabazz and McRell,
pled guilty to conspliracy to distribute and distribution of
Dilaudid pills, a brand name pharmaceutical pain killer that
contains a controlled substance, hydromorphone. The speciflc
isaue on appeal was whether the length of the appelleants’
prison sentences ahould have besn calculated based on the
gross weight of the Dilaudid pills involved or on the saaller,
net waight of the hydramorphone contained in the pilla. The
resolution of that issue potentially had broad implications
for the severity of sentencing in dsug ceses. Its cutcome
turnsd on an interpretation of the United States Sentencing
Compmission's Guidelines Manual, which provides that the welght
of a controllad substance for the purposss of calculating a

sentence is “the antire waight of any mixture or substance

¥ ..continued)
F.2d 1039 (D.C. Cir. 1991); Otis Elevator Co. v. Secrestary of
Labor, 921 P.2d 1283 {(D.C. Cir. 1990).
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containing a detectable amount of the controlled
substance. &

The issue typlcally has arisen in disputes
concerning the proper weight to be used in connectlion with
blotter paper laced with LSD. Most courts had found that the
proper measure was the entirs weight of the laced blotter
paper becauss the controlled substance, LSD, was physically
insaparable from tha papar. In upholding a sentsnce based on
the weight of LSD-laced blotter paper, the Seventh Circult,
tor sxample, noted that it is impossible to "pick a grain of
LSD off the surface of the papnr."‘“ Rowever, in Unjted
States v. Healy, another case invelving LSD-laced blotter
papar, Judge Gesell of the D.C. District Court rejected the
argument that simply because the LSD and blottar paper wers
physically inssparable, the Llotter paper became part of a
"mixture or substance.™ According to Judge Gesell, two
different and assparata substances or matsrials do not becoms a

common “mixturs or substance” unless the particles of sach

%  ynited States Sentencing Commission, Guidelines Manual
§ 2D1.1{c) n.* {Nov. 1990) (emphasis added).

4/ e Unjtad States v. Marshall, 908 F.2d 1312, 1317 (7th
Cir.) (en banc), aff'd sub. ncih, Chapman v. United States,
111 8. Ct. 119 (1891}.

¥ united States v. Healv, 7329 P. Supp. 140, 142 (D.D.C.
1950).
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"are more or less evenly diffused among those of the

rest. ¥ Under this more restrictive standard, Judge Gesell
held that the net weight of the LSD was the proper measure for
sentencing purposes.

In Shabazz, the district court judge, purporting to
follow the Seventh Circuit's Qefinition of “mixture or
substance,"” determined that Dilaudid tablets are a “"mixture,”
and so based the defendants’' sentences on the total weight of
the tablata, rather than on the waight of the
hydromorphono.‘“ On appeal, Shabazz and McNeil argued that
the district court decision had improperly falled to follow
the standard in Healy, while the government urged the Court to
reject Healy and follow the Sevanth Circuit's decisien in
Marshall.'¥

Judge Thomas, writing for a unanimous panel, refussd
to opine whether thes detfinition of "mixture or substance” used
by the Seventh Circuit or that used by Judge Gesell was the
correct one. Rather, the court concluded that Lt need not
choose betwesn the two approaches bacause,; given the facta
presented in Shabazz, the same result would be reached by
applying either the Healy or Marahall definitions: the
controlled substance hydromorphone was both “inaseparable” from

ids Ia.
W uynited States v. sShabazz, 750 F. Supp. 1 (D.D.C. 1990).
‘¥ gShabazz, 953 F.2d at 1032,



308

-17_

and “evenly diffused” throughout a Dilaudid tablet.¥ Judge
Thomas's opinion uphwld the appesllants' aentences without
attempting to resolve the alleged conflict betwsen Hagalv and
Mapshall and without adopting a broad rule that might tend to
result in longer sentences in circumstancas dissimilar to
those present in Shabazz. In addition, becauss the Suprome
Court had already granted certiorari to review Marahall,i’
Judge Thomas properly left the decision to be rendered in a
case where the result actually turned on whether the Healy or

Macahall definition of "mixture or substance” was chomen.i¥

18/ 1d.

w Two days after the court 1ssued Judge Thomas's opinion in
s the Supreme Court affirmed the Seventh Circuit. Saa
Chapman v. United States, 111 §. Ct. 119 (1991).

£ 1n United Statea v. Rogers, 918 F.2d 207 (D.C. Cir.
1990}, Judge Thomas exercised similar restraint when
confronted with a dispute concerning the interpretation of 21
U.5.C. § B45a(a), which makes it a federal offense to possess
drugs with the intsnt to distribute them within 1000 feet of a
school. The government argued that the statute was violated
s0 long as the drugs wers possessed within 1000 feet of a
gchool, even if the defsndant intended to distribute tham
outside the 1000-foot zone. The defendant argued that the
statute reuired the government to prove that he intended to
distribute the drugs within the 10600-foot zone., The trial
court gave a narrow instruction in accord with the defendant's
intarpretation of the statute; however, the defendant appealed
the conviction on the ground that there was insufficient
svidence upon which the jury could have found that he had the
requisite intent. Judge Thomas's opinion declined to review
the instruction since thera was sufficlsnt svidence to support
the jury verdict even on the narrower interpretation of the
statute employed by the district court and supported by the
defendant. Id. at 213-14.
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The deciaion in Qtls Elevator €o. v. Secretary of
Lapor, 921 F.2d 1285 {199Q), also i{llustrates the important
practical consejuences of Judge Thomas's determination to
avold deciding issues unnocessarily and to focus on the narrow
i=sus actually presented. In Qtia Flevator, the D.{. Circuit
was called upon to review a determipation by the Secretary of
Labor that an indepsndent contractor responsible for secvicing
the underground alevators at & coal mine was subject to the
Secretary's regulatory jurisdiction under the Federal Mine
safety and Health act.¥  1p essence, the case reguired the
Court to determine whether the Secretary had correctly
interpreted ths scope of her jurisdiction undsr the Act,

Judge Thomas wrote the opinion for a unanimous court
{which included Chief Judge Wald and Judge Ssntelle),
upholding the Secretary's determination. As a threshold
matter, Judge Thomas pointed sut that the case arguably raised
the issue whether the doctrine of Chevron USA Inc. v. Natural
Resourcss Defense Coyncil., Inc., 467 U.S. 937 (1984), requires
courts te defer to an agency's inverpretation of fts own
jurisdiction. On two prior occasions, at lsast, the D.C.
Circuit had declined to decides the question of judicial

deference to an Agency's interpretation of its owm

w Pub. L. No. 93-144, 91 stac. 1290 {codified as amended at
30 U.5.C. §§ 801-960).
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jurisdiction.® 1In Qtls Elevator, Judge Thomas's opinion

also declined to decide the issue. Judge Thomas wrotes that
the Secretary's interpretation in favor of broader mins safety
regulation was correct sven assuming the Secratary was not
entitled to Chevron deference. ¥’

Had the Dtis Elevator court not sxercised such
restraint but instead upheld the Secratary's determination by
finding that it was due Chevrion deference, the decision
sffectively would have shielded from judicial review a
substantial proporticn of decisions by administrative agencies
defining thelir jurisdiction. 1In addition, as a practical
matter, a mors activist approach by Judge Thomas and his
colleagues would have left jurisdictional conflicts between
administrative agencles significantly less susceptible to
judicial resolution. whather such a profound impact on
judicial review of the jurisdiction of administrative agencies
is warranted is not only a complex issue, it is also an

important one -- one bast suited for rescolution in a case in

¥  cop, 8,.4., Business Roundtable v. SEC, 903 F.2d 406, 408
(D.C. Cir. 1990); Public Utilities Commission v. FERC, 900
F.2d 269, 27% n.5 (D.C. Cir. 1990).

W geis Elevator, 921 F.2d at 1288,

i/ sy 4 potential additional result, pursuant to Executive
Order 12146, Section 1-401, and 30 C.F.A. Ssction 0.23, the
Attornsy Genszal and the Office of Legal Counsel of the
Dspartmant of Justice arquably would have gained added
discretion, beyond the reach of sffective judicial oversight,
to resolve jurisdictional conflicts betwean agancies.
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which the issus is unavoldable and the ramificationa of the
resclucion are thereby brought into sharp focus for the court.

In the only case In which Judge Thomas has issued a
dissenting opinion, Dos v, Sullivan, he did so on the ground
that the court should not have reached the marits bacause the
appellants' claims were moot. Do involved a challenge by an
aAmsrican secviceman participating in Operation Desert Storm
(and a derivative claim by his wife) to a Food and Drug
Administration {"FDA") regulation that permitted the
Department of Defense ("DOD") in certain combat situations to
use unapproved sxperimental drugs on service parsonnel without
their informad consent. The appellants claimed the regulation
violated the relevant statute as well as the appellanta’
constituotional rights.

On January 31, 1991, as Operation Desert Storm
continued, the diatrict court dismissed the complaint on the
ground that Doe’'s challenges were not justiciable.¥ wnile
the dismissal was being appesaled, lrag was defsated, the war
ended, and the FDA regulation ceased to have any effect on Doe
or anyons slse. Accordingly, the government sought to have
the appesl dismissed az moot.

The majority of the panel refused to disaiss the

appeal as moot because, in their view, there was a reasonable

% poe v. Sullivan, 756 F. Supp. 12 (D.D.C. 1991).
Alternatively, the Court rulad that the Doea' claime lacked
marit.
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expactation that Doe would be subjected to the same FDA action
in the future.?® The majority found that it was reasonably
likely that international hostilities involiving the threatened
use of chemical and/or biclogical weapons might break out and
that Doe would still be in the military and would be assigned
to combat. The c¢ourt also disagreed with the district court
and held that the appellants’' claims were subject to judicial
review. MHowever, on the merits, the majority affirmed the
dismissal of the coaplaint.

Judge Thomas dissented on the ground that the end of
the Gulf War made the Doss' claims moot.¥ In Judge
Thomas's oplinion thers was "llttle expectation, much less a
reaasonable one, that John Doe [would) ever bs subjectad to the
operation of [the regulation] aga.ln."w Judge Thomas and
the majority judges ware in agresment concerning the
appropriate legal standard for detarmining whether the appeal
was moot; however, they diffared in their assessment of
wheather the facts met the standard.

As Judge Thomas noted, and the majority agreed,
befors John Doe would ba subjacted again te the regulation,

& pog, 1991 U.S. App. LEXIS at #18-#27,

s Id. at #41-#51. Judge Thomas thersfors did not address
the merits of the appsllants* claims. The practical effect of
Judge Thomas's views was identical to the sffect of the
majority's opinion: the appellants' complaint would have been
dismissed.

W 1d. at =47,
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six contingencles would have to transpire, including most
significantly, the United States would have to be engaged in
hostilities involving chemical and biclogical warfare and John
Doe would have to bes sant to the front.i’ Although Judge
Thomas disputed that the likelihood of chemical warfare i1s a»
significant as the majority claimed, he more significantly
indicated that the majority improperly focused on the
"apstract” likelihood of a chemical war and reapplication of
the regulation "and in the process for{got] about Doe, the
plaintiff."®¥ Judge Thomas stated that he believed the .
appsllant had failed to carry his burden to show there was a
reasonable expectation that he (as opposed to some othex
service personnel not actually party to that cass) would be
gubject to 1.

Tha Paople for the Amgrican Way Actlion Pund, which
opposes Judge Thomas's nomination, has c¢riticized .Judge
Thomas's dissent in Dog, stating that "{rlathar than

W 14, at *47-e48.
¥ 14, at 49,

¥ 14. at *49-+%0. Among the questions unanswared in the
recozrd were the following:

Is Doe about to be discharged, this year, or next?
Doas he serve in the infantry, or behind a desk?
Has he been assigned for the rest of his tour to
permanant duty in the United States? If sent back
overseas, will Doe serve in England or Germany, or
in the Middle East?

1d. ac +30.
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considering plainciff's complaint, Mr, Thomas would have
simply closed the courthouse door."¥® We think {t more
accurate to say that Judge Thomas wanted to leave ths
courthouse door open for a future litigant who had an actual
atake in the outcome of the case, rather than foreclosing an
issue at the behest of a litigant whose interest in tha cass
became purely theoretical and impersonal after hostilities in
the Gulf ceased.

Unless the jJudges were convinced that the particular
plaintitf, John Doe, could reasonably be expectad to confront
the challenged ragulation sometime in the future, reapect for
the rule of law required them to dismiss the appsal as moot.
For if there was no reasonable expectation that Doe would be
subjected to the challenged regulation in the future, then
there would have besn no continuing "cass or controversy”
inveolving the plaintiff and thus no constitutional basis for
turther judicial review. Obvicusly, reasconable men and women
can (and in Dog did) disagree in their asssssmssnt whether it
was reasonable to expect Doe to be subjected to the regulation

%W  pacple for the American Way Action Fund,
i i, 6 (July 30,

1991) .
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again in the future.¥

Neverthalesa, given Judge Thomas's
own assessment of the facts, his principles dictated prudence
in trying to decide an important issue.

Finally, 1t is worth noting Judge Thomas's restraint
and judiciousness iln handling a 